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Introduction

The new Basic Law that entered into force on 1 January 2012 has com-
pletely restructured the institution of ombudsman; it has kept, however, its
original function: giving an alternative, human rights oriented response
to any improprieties related to constitutional rights.! The Basic Law
professes the unity of rights and obligations. In the process of creating
their harmony, the Ombudsman continues to concentrate on securing
the rights, since the interpretation and enforcement of obligations are
the responsibility of the entire state organization, government organs
and authorities above all, and not that of independent right protection
institutions. Although demonstrating and explaining the significant
internal and external changes is a dominant motive throughout this
report, it is of major importance to draw your kind attention, even in this
introduction, to some substantial factors that cannot be circumvented:

* instead of four independent ombudsmen we now have a single om-
budsman with two professional deputy commissioners;

¢ under this single leadership system the deputies are nominated by the
ombudsman, they act as professional advisors with no independent
investigative powers;

* due to the absence of direct involvement, natural and legal persons
may not request anymore the Constitutional Court to conduct an
ex post law review; only the commissioner for fundamental rights
may initiate the Constitutional Court’s procedure of abstract
posterior review, on his/her own behalf, after due deliberation of a
given issue;

* the new tasks of the commissioner for fundamental rights include,
among others, the preparation of more thorough statistics on the

'Az 1 szabalyozas keletkezésérél, és formai-tartalmi Gjdonsagairél [On the origins of
the new regulation and its novelties in form and substance]; Hajas, Barnabas — Szabo, Maté
(eds.): ombudsmani intézmények Gjraszabalyozédsa a 21. szizadban Magyarorszagon és Eu-
répaban. [Re-regulation of the Institution of Ombudsman in Hungary and Europe in the 21st
Century — For the contents and English Summary of the Hungarian publication see the Appendix
at pp. 152-155]
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complaints concerning human rights, and acting as the National Hu-
man Rights Institution (NHRI).

Looking back on 2012, one can state that the establishment and devel-
opment of the organization’s internal and external networks, its task-
and efficiency-oriented restructuring have resulted in the creation of a
balanced, successful and sustainable basis. Naturally, the reconstruction is
a long-term process and the task of many future generations.

The success of this new system was confirmed by the opinion polls of
1998, 2008 and 2012, conducted on behalf of the institution by Szonda
Ipsos® with the same sampling and questionnaire on all three occasions.
While in 1998 the still fresh institute of ombudsman operated among high
expectations, a decade later some kind of disillusionment was palpable. By
the end of 2012, however, this institution had become the most popular
among the population and the highest ranking on the list of public trust,
owing to both the new regulation and the devoted, dedicated work of the
entire organization. Its popularity exceeded that of both the Constitutional
Court and the political parties.

It is noteworthy, however, that a forum for complaints cannot blossom
but on a soil fertilized by a tide of complaints. Significantly more people
turned to the ombudsman in 2012 than before,® which reflects both the
institution’s growing reputation and the contradictory character of the at-
tempts of the government to solve the current economic, social, political
and legal crisis. Referring to the effects of the crisis has been a returning
element of our annual activity reports recently, and it will probably remain
so for a while even after the economic and financial situation of Hungary,
together with that of the EU, will have hopefully turned onto the path
of sustainable development. The actual and potential effects of the crisis,
destitute people, communities and institutions, will unfortunately be living
with us for years to come not only in the fields of human rights, constitu-
tionality, economic and financial affairs, but also in the field of mobilizing
long-term human resources.

The Basic Law itself and the ever intensifying and, as a result, qualita-
tively more and more problematic legislative activities of the Parliament
have produced a disputable and much disputed amount of political and le-
gal responses to the crises and several ill-conceived attempts at its solution.
2012 became the year of fundamental rights revisions for the reorganized

?A major Hungarian public opinion research institute.
*The Ombudsman’s Office received 5,191 complaints in 2011 and 7,049 in 2012.
*The Parliament amended the Basic Law three times and adopted 223 statutes in 2012.
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institution of ombudsman since the paradigm shift of the Constitutional
Court had drawn the attention of and brought about a series of external
and internal reactions by the civil and political society and the public.” The
public’s attention is concentrated, quite naturally, on keen aspects of the
ombudsman’s work. It was so during last year. On the other hand, petitions
submitted by citizens and civil organizations, supported by the commis-
sioner for fundamental rights, and reviewed, accepted or rejected by the
Constitutional Court do not and cannot constitute the only or even the
most prominent field of the commissioner’s activities. The “traditional”,
classic tasks of the ombudsman, i.e. handling citizens’ complaints and ex
officio investigating improprieties re-emerged in a new form, too, since
one of the major challenges of last year was the protection by the ombuds-
man of the rights of future generations and environmental rights within
the frameworks of his general fundamental rights protection activities.

According to the Transitional Provisions of Act CXI of 2011 on
the Commissioner for Fundamental Rights (hereinafter referred to
as “CFRA”), the Commissioner for Fundamental Rights is the legal
successor of the Parliamentary Commissioner for Civil Rights, the
Parliamentary Commissioner for National and Ethnic Minority Rights
and the Parliamentary Commissioner for Future Generations. Under
Section 45, Subsection (3) “the Parliamentary Commissioner for National
and Ethnic Minority Rights in office shall become the Deputy Commissioner for
Fundamental Rights responsible for the protection of the rights of nationalities
living in Hungary; the Parliamentary Commissioner for Future Generations in
office shall become the Deputy Commissioner for Fundamental Rights responsible
for the protection of the interests of future generations”.

Accordingly, since this Act entered into force, dr. Erné Kallai, for-
mer Parliamentary Commissioner for National and Ethnic Minority
Rights, has been operating as Deputy Commissioner for Fundamental
Rights responsible for the protection of the rights of national minori-
ties living in Hungary, and dr. Sandor Fiilop, former Parliamentary
Commissioner for Future Generations operated, until his resignation
on 1 September 2011, as Deputy Commissioner for Fundamental Rights
responsible for the protection of the interests of future generations.
On 8 October 2012 the Parliament elected, with a significant major-
ity of the votes, dr. Marcel Szabé as the new Deputy Commissioner for

SLapossy, Attila: Az alkotmanybiraskodas és az ombudsman szerepe az G alkotmanyos
valésagban [The Role of the Constitutional Court and the Ombudsman in the New Constitutional
Reality — For the contents and English Summary of the Hungarian publication see the Appendix
at pp. 152-155]
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Fundamental Rights responsible for the protection of the interests of
future generations.

Here I would like to emphasize that, together with my deputies, our
colleagues at the Office and all citizens honouring us with their trust
and through our joint work and combined efforts, we managed to suc-
cessfully accomplish the novel tasks of a difficult year. Beside conduct-
ing our ex officio investigations, we tried to help everyone who turned
to us and to give them direction and bring them closer to the solution
of their problems. Our citizen-oriented approach and our cooperation
with civic organizations and other forums of complaint are duly dem-
onstrated by our original statistics and in a separate Chapter on civil
organizations, appearing for the first time in the annual report of the
ombudsman.

Beside our reactive, complaint-handling profile and within the frame-
works set by the law, we launch and carry out our practical tasks, special
projects with outside material support, upon summing up and evaluat-
ing the suggestions and complaints of citizens and the inputs from other
sources, e.g. the mass media, social sciences, civil consultative bodies. Such
projects are series of inquiries, workshops and conferences, embodying
proceedings conducted both ex officio and upon complaint; their results
have been published in a string of booklets and other publications. Our
2012 projects strived to uncover, from a comparative angle, the system-like
structure of fundamental rights improprieties originating from the social-
political surroundings of the institute of ombudsman.’

The protection of children’s rights has been a priority task of the insti-
tute of ombudsman ever since its inception.” We have launched projects
on this particular issue every year since 2008. In 2012, in parallel with
the concurring priorities of the Hungarian Government and the EU, we
investigated the system of child-friendly justice. On the subject of other
groups at risk, one of our projects in 2012 concentrated on the protection
of the rights of detained people, including the rights of minors and adults
in immigrant detention, plus the guarantees of legal protection and other
challenges faced by the legal profession. It generated serious response dur-
ing the events organized by the Hungarian Bar Association. In his speech
delivered in an event on Lawyers’ Day, the President of the Hungarian Bar

For the contents and English Summary of the Hungarian publication of the Projects
see the Appendix at pp. 156-172.

"Lux, Agnes: A gyermeki jogok védelmének eurdpai rendszerérdl [On the European
System of Protecting Children’s Rights — For the contents and English Summary of the Hungarian
publication see the Appendix at pp. 152—155]
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Association called this project the most comprehensive inquiry of recent
decades into the situation of lawyers.

Our “Dignity of Labour” project was prompted by the adoption of the
new Labour Code; we investigated the improprieties of the world of la-
bour deriving from the old and new regulations. Our series of inquiries
into the fundamental rights aspects of community work was innovative and
widely referred to; beside the mass media, both written and electronic, it
also got the attention of the Parliament’s Committee on Employment and
Labour: the results of our investigation was put on its agenda twice, which
was unique in the ombudsman’s experience.

Our series of inquiries under the title “Losers of the Crisis — In the
Captivity of Legal Provisions” can be considered new and innovative
from the angle of both domestic and international practices of ombuds-
men. In the process of this project we wanted to find out to what extent
the old and new legal regulations prevent citizens from giving adequate
response to the phenomena of the economic and social crisis or, when they
help them, why this help is less than optimal. We took notice of exclusion-
ist behavioural patterns deriving from mechanisms of ‘“scapegoating”,
uncovered the structures of social and ethnic exclusion, the problems of
healthcare, the protection of financial autonomy as well as the problems
of regional and local environmental protection and waste management.
We also formulated the thesis of “environmental protection as a loser of the
crisis”.? In our investigations carried out in various fields and with various
methods but from the perspective of fundamental rights, we put on the
agenda the problems of the ethnic minorities, the homeless, the indebted
families and the inhabitants of mental-social institutions, thus facilitat-
ing the establishment of a comprehensive framework for interpretation. It
was an “innovation within an innovation” that, in the given regional-local
context of Szentgotthard, Vas County, together with cross-border envi-
ronmental issues, the problems of the Slovenian minority living near the
border and the buffer zone between nature conservation and industrial
areas, we also inquired into the operation of Europe’s largest mental-
social institute of almost 800 inhabitants (supervised from the capital). In
this complex, multi-dimensional heap of problems we intended to dem-
onstrate, through a multitude of local inquiries, the coexistence of multi-
tiered fundamental rights related issues and the challenges they present,

8Borza, Beata (ed.): Beteg- vagy egészséguigy? A betegjogok helyzete /Sick- or healthcare?
The state of the rights of the sick]. AJBH: Budapest. 2012. and Litkey-Juhasz, Orsolya — Trom-
bitds, Gabor (ed.): A telepiilési hulladékgazdalkodas valsaga [The crisis of settlement-level
waste management]. A]JBH: Budapest. 2012
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both on local and central level, to the legal and administrative bodies
trying to solve them.

Although we covered a multitude of topics, the list of relevant problems is
far from complete. There still remains a profusion of complaints waiting to
be processed, ex officio investigations and petitions to the Constitutional
Court. Our treatise in the publication analyzing the new regulation of the
institution of ombudsman compares the parliamentary discussions on the
ombudsman statutes and their amendments and states that in their discus-
sions back in 2011 the political parties and their representatives already
treated the institution of ombudsman as an indispensable constitutional
institution within the frameworks of the constitutional system of the rule
of law in Hungary irrespective of their disagreements on the organization
and competences of this institution.? Just as the public opinion polls con-
ducted among the general population, this investigation conducted among
the decision-makers also indicates the growing acceptance of the institu-
tion of ombudsman in Hungarian society and public life.

Our international recognition is well demonstrated by that fact that I
could deliver one of the keynote speeches at the 10" World Conference of the
International Ombudsman Institute held in 2012 in Wellington, New Zealand,
under the title “Speaking Truth to Power”. It is of similar significance that,
from among the ombudsmen of former post-communist countries, only the
Hungarian ombudsman has been invited to participate in the European con-
sortium helping Turkey to set up its own system of ombudsman. The positive
tendencies in our international recognition are also reflected in the continu-
ous feedback we are getting from international organization and from the
Diplomatic Corps in Budapest in connection with our English language pub-
lications introducing our activities, our various events and consultations.

I am confident that in 2013, upon completion of my 6-year tenure in of-
fice, the President of the Republic will be able to appoint my successor as
the new head of well structured and significantly strengthened institution
with rich investigative experience.

Budapest, 1 March 2013 m &j\ﬂ}é

Prof. Dr. M4té SZABO

9Tébori Ferenc: Az ombudsmani intézmény szabalyozasanak és a politikai partok allas-
pontjanak alakulasa Magyarorszagon [The Evolution of the Ombudsman Institution’s Regu-
lation and the Position of Political Parties Thereon — ibid.], in: Hajas—Szab6 i.m. .171-186.0.



1.
Ombudspersons in Charge during 2012

L.1.
Prof. Dr. Maté SZABO, Commissioner for Fundamental Rights

He was elected by the Hungarian
Parliament as the Parliamentary
Commissioner for Civil Rights for six
years which position he had hold from
26. 09. 2007. He continues his role
and stands as the general ombuds-
man of Hungary. From Ist January
2012, Prof. Szab6 is Commissioner
for Fundamental Rights.

He received his law degree at the
E6tvos Lorand University, Faculty
of Law in Budapest in 1980 and got a job as a journalist. From 1984, he
worked as a scientific associate in the Political Science Department of
the E6tvos Lorand University’s Faculty of Law. From 1990, as an associate
professor. He defended his Ph.D. on social movements in 1987, and got
the ‘Doctor of the Political Science’ title from the Hungarian Academy of
Science in 1996.

He is a founding member of the Hungarian Political Science Asso-
ciation and the Hungarian Humboldt Association; furthermore, he is
an active member of the Political Science Committee of the Hungarian
Academy of Science and several international associations related to soci-
ology and political science.

Since 1980, he has continuously carried out several project researches
on various subjects of political and social sciences.

* Between 1991 and 2007, he was a fellow of the Alexander von Hum-
boldt Foundation in Hamburg, Berlin, Bremen, Mainz and Frankfurt
an der Oder in Germany.

* He was a visiting fellow of the Netherlands Institute of Advanced
Studies, Wassenaar, in 1995.
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* In 2000, he was a research fellow at the European University Institute
in Florence, Italy.

He is specialized in civil society, social movements and political protest
and the theory of law and politics as well. He published more than 300
scientific contributions in Hungarian, English and German. He is a regular
participant at conferences in political science, law, and political sociology in
Europe and around the world. He teaches political science and European
studies. Since he was elected ombudsman, he is an active member of the
International Ombudsman Institution and the European Network of Om-
budsman and board member of the European Ombudsman Institute.

Awards

* The ‘Erdei Ferenc Prize’ of the Hungarian Sociological Association for
young talents in 1988.

* The memorial medal ‘For Hungarian Higher Education’ of the Minis-
try of Education for his teaching career in 2006.

* The ‘Istvan Bibé-Prize’ of the Hungarian Political Science Association
in 2007, as an acknowledgement of his life work.

* The Gold Cross of Merit awarded by the President of Poland in 2012,
in recognition of his merits in strengthening human rights and devel-
oping Polish—-Hungarian relations in this field.

Publications in Foreign Languages

Hiitchenspiel? Wie kiampft man denn nun in Ungarn seit 20 Jahren ge-
gen die Korruption? (— Barnabas Hajas) In: Balint Balla-W. Dahmen-A.
Sterbling (Hrsg.): Korruption, soziales Vertrauen und politische Verwerfun-
gen. Kramer Verlag: Hamburg. 2012. 151-173. o.

The Role of the Ombudsman in a Democratic Legal State, in: (eds.) 12th
AOA Secr. Challenges for the Ombudsman im a Changing Socio-economic
Environment, AEB-MIC. Tokyo. 2012. 106-115.

Die Stellung und Rolle der Institution des Ombudsmannes in der un-
garischen Rechtsordnung, (- Julia Sziklay) in: BBE Europa Nachrichten
2012/7. 1-4. o.

Changes in the Institutional Context of the Ombudsman System in the
Republic of Hungary in 2010-2012 — Beijing Law Reviews, Vol. 3. Nr. 3.
30 June 2012.



1.2.
Dr. Erng KALLAI, Deputy Commissioner for Fundamental
Rights, responsible for the Rights of Nationalities

Studies

2008 Ph.D. degree in legal theory and legal pm
sociology at the Dedk Ferenc Doctoral School
of Law and Political Sciences, University of
Miskolc

1997-2002 Eotvos Lorand University Faculty
of Law and Political Sciences — lawyer

1994-1998 Eo6tvos Lorand University Faculty of
Arts — secondary school teacher of history

1990-1994 Eszterhdzy Karoly Teacher Training
College — teacher specialised in history and
music

1994-1995 Journalism School — certified jour-
nalist

1995 Hungarian Radio — news editor and radio journalist

Employment

2010 Eszterhdzy Karoly College, Faculty of Teacher Training and Know-
ledge Technology — head of department

2009 University of Debrecen, Faculty of Law and Political Sciences,
Department of Constitutional Law — guest professor

2008 Corvinus University of Budapest, Post-graduate specialist training
programme in equality and minority issues — mentor and guest professor

2007 Parliamentary Commissioner for National and Ethnic Minority Rights

2002-2010 Apor Vilmos Catholic College, Institute of Romology and
Applied Social Sciences — head of institute, college professor

1998 Hungarian Academy of Sciences Ethnic and National Minority Rese-
arch Institute — Head of research group on Romology
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1999-2002 Miskolc University, Department of Sociology, professor
1996-1998 member of staff of the Roma Civil Rights Foundation
1988-1997 teacher at various educational institutions

Scholarships

2000-2002 Civic Education Project

1997-1999 Soros Foundation

1998-2002 European Roma Rights Centre

1997-1999 Roma Civil Rights Foundation, ,Invisible College” for Roma
students

Public and professional activities

2007- Member of the Equal Treatment Professional Advisory Board

2002-2005 Member of the board of trustees of the Autonomy Foundation

1998-2004 Member of the board of trustees of the Gandhi Public
Foundation

Membership of professional organisations

Hungarian Sociological Society — member of the Presidential Board
Hungarian Academy of Science — member of the Public Body
Hungarian Association of Lawyers

Hungarian Society of Political Sciences

Hungarian Ethnographical Society

Awards

2006 Award for Minorities

2005 honoured by the National Gypsy Self-Government for excellence
in research

Main areas of research using empirical data survey in the past years

* Emergence of cultural rights of the minority communities’

* The new paradigms of handling of ethnic data

* Roma entrepreneurs in Hungary

* Research on local Gypsy minority self-governments

* The past and present of Gypsy musicians

* The social history of the Hungarian Roma in the 20th century

* Equal opportunities of Roma in Hungary. Self-governance, positive dis-
crimination, and the role of education in improving the situation of the
Roma - theoretical and practical models

* The theoretical models and practice in Hungary of local Gypsy minor-
ity self-governments

* The cultural autonomy of minorities



1.3.

Dr. Marcel SZABO, Deputy Commissioner for
Fundamental Rights, responsible for the protection of the
interests of future generations

Appointed: 8 October 2012

Education

2003 Pazmany Péter Catholic University, Ph.D.,
summa cum laude

2000 Bar exam

1996-1997 University of Cambridge — Diploma
in International Law

1995-1996 Pantheon — Assas University, Paris,
Certificate of Advanced Researches

1995 Fall semester: Stanford University, Diplo-
mat Training Program

1993 Technical University of Delft, River Basin
Administration Centre, supervised research

1989-1994 Faculty of Law and Political Sciences of the Eotvos Lorand
University (Budapest), Juris Doctor degree, cum laude

Tutorial Activity

* From 2003: Chair of the European Law Department at the Faculty of
Law and Political Sciences of the Pazmany Péter Catholic University;
2004-2011: Chair of the European Law and International Public Law
Department; from 2012: Chair of the European Law Department.

* September 2003 - June 2010: Vice Dean for International Relations at
the Faculty of Law and Political Sciences of the Pazmany Péter Catholic
University.

* 1997-1998: teaching assistant, 1998-2003: assistant professor, from 2003
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associate professor at the Faculty of Law and Political Sciences of the
Pazmany Péter Catholic University. Main subjects taught: European law,
international law, international environmental law in the basic training
of law students and in the Deak Ferenc Law Training Institute.

Visiting Professor and Visiting Researcher Invitations

23 May 2010 - 19 June 2010: Marymount College, Los Angeles, profes-
sor of the subject Introduction to International Relations

January 2010 - 31 May 2010: University of Cambridge, Centre for Eu-
ropean Legal Studies, visiting researcher.

26 August 2008 — 16 September 2008: University of San Francisco,
teaching the course European Economic and Political Integration.
January 2008 — June 2008: University of Cambridge, The Lauterpacht
Centre for International Law, visiting researcher.

March 2002: Sacred Heart University of Milan, Italy, visiting lecturer.
Academic year 2001 — Fall 2010: the Budapest-based Central European
Studies programme of the University of San Francisco, professor.
March 2001: Sacred Heart University of Milan, Italy, visiting lecturer.
2000-2005: the Budapest-based environmental manager programme
of the University of San Francisco, teaching international environmen-
tal law.

General International Law
and International Environmental Law Activity

From October 2011: Ministerial Commissioner responsible for the sus-
tainable utilization of natural resources divided by state borders in the
Ministry of Public Administration and Justice.

From February 2011: Representative of the Hungarian government at
the International Court of Justice of The Hague.

2011: Participation in the preparation of the study revealing the in-
ternational law and European law implications of sustainable develop-
ment, upon the request of the National Council for Sustainable Devel-
opment. This study served as a background material for the National
Sustainable Development Strategy.

January 2011: international environmental law professional consulta-
tion with the colleagues of the Parliamentary Commissioner for Future
Generations, in relation to the environmental policy statement on the
development of the Danube Valley, its ecosystem services and the con-
servation of usage possibilities.

2008: Participation in the research organized by the Jean Monnet Cen-
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tre of Excellence of the Pazmany Péter Catholic University, the aim
of which was to reveal the impact of the European Court in develop-
ing environmental law. In this framework preparing the study titled
“The Max Plant Case: the Way towards Euro-chauvinism?”, which was
published in the volume “The Impact of ECJ Jurisprudence on Envi-
ronmental Law” (published by Szent Istvan Tarsulat, 2008, ed.: Gyula
Bandi)

2001 and 2002: Head of the Hungarian wing of the Hungarian-Slova-
kian Legal Expert Working Group mandated to negotiate the imple-
mentation of the Gabcikovo-Nagymaros judgement (dated 25 Septem-
ber 1997) of the International Court of Justice of The Hague.
1998-2002: Senior Government Advisor at the Secretariat of the Gov-
ernmental Commissioner for the Danube, and Head of the Department
of International Law at the Prime Minister’s Office.

1997-1998: Advisor of the Ministry of Foreign Affairs 1997-98
1994-1995: Attaché at the Department of International Law of the
Ministry of Foreign Affairs

Publications in Foreign Languages
Marcel Szab6: The Implementation of the Judgement of 25 September

1997 of the International Court of Justice of The Hague — Compari-
son of the Legal Theoretical Considerations and the Practice. In:
Marcel SZABO (ed.): Celebratory Volume in Honour of Gyula Gdl, Eurépa
Nostra Kiadg, 2011, 129-140.

Marcel Szab6: Ronald Reagan and International Law. In: Schmidt Maria

(szerk.) A Country Boy against the Evil Empire — Ronald Reagan (1911 —
2004). Budapest: XX. Szazad Intézet, 2011, 173-192.



14.

Dr. Sdndor FULOP, former Deputy Commissioner for
Fundamental Rights, responsible for the protection of
the interests of future generations

Resigned: as of 1 September 2012

Education

1981-1987 Psychologist, Faculty of
Humanities, E6tvos Lorand University,
Budapest

1977-1982 Juris Doctor, Faculty of Law

',":_ and Political Sciences, E6tvos Lorand
. University, Budapest

Employment

01. 01. 2012 Deputy-Commissioner for Fundamental Rights, responsible
for the protection of the interests of future generations

2008-2011 Parliamentary Commissioner for Future Generations

1994-2008 Attorney-at-law, Environmental Management and Law Asso-
ciation

1993-1994 Associate, Ruttner & Partners Law Offices
1991-1993 Prosecutor, Office of the Prosecutor General
1984-1991 Prosecutor, Office of the Municipal Prosecutor of Budapest

Other Professional Activities

1992- Expert on environmental law for various NGOs

1996- Assistant Professor, Faculty of Law and Political Sciences, E6tvos
Lorand University, Budapest

1997- Invited lecturer, Pazmany Péter Catholic University, College of
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Public Administration of Gyér, Central European University, University
of Miskolc, University of Debrecen, University of G6dollé

1998-2003 Member then Vice President, National Council on Environ-
ment

2000-2006 Member of an international consortium led by the World
Resource Institute

2002-2006 Participant in various international projects (environmental
law, trainings, Albania, Macedonia, Croatia, Kazakhstan etc.)

2002-2008 Member, Enforcement Committee, Aarhus Convention

National Parks in Hungary
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2.

Constitutional Changes in 2012 —
Introduction of the New Office

After the "electoral revolution” of 2010, resulting in a two—thirds majority
for the Fidesz-KDNP party coalition, the new government was able to adopt
a new constitution and a series of cardinal Acts which required a qualified
majority of two-thirds of Members of Parliament. The new constitution
(called Basic Law) and the new Ombudsman Act, both adopted in 2011
by Parliament and effective as of 2012, established the new institutional
arrangement of the ombudsman institution in Hungary.

2.1
Legal Background

In accordance with the Basic Law of Hungary, Act CXI of 2011 on the
Commissioner for Fundamental Rights created a unified ombuds-
man system. The offices of the special Ombudsmen (Parliamentary
Commissioners for the Rights of National and Ethnic Minorities and for
the Interests of Future Generations) were integrated into the office of
the general Ombudsman. According to Article 30 of the Basic Law, the
Commissioner for Fundamental Rights is an organ comprising a single
person who shall be nominated by the President of the Republic and
elected by Parliament to carry out activities guaranteeing the protection
of fundamental rights.

The new Act preserved the achievements in the field of the Ombuds-
man’s protection of rights, but at the same time it sought to provide solu-
tions to the problems which have arisen in the course of the practice of
Ombudsmen in the past 15 years.



2.2

Role of the Commissioner

The Commissioner for Fundamental Rights pays special attention to the
protection of

* the rights of children,

* the rights of nationalities living in Hungary,

* the rights of the most vulnerable social groups,

* the values determined as ‘the interests of future generations’.

The Commissioner for Fundamental Rights gives an opinion on the
draft rules of law affecting his/her tasks and competences; on long-term
development and land management plans and concepts, and on plans
and concepts otherwise directly affecting the quality of life of future
generations; and he/she may make proposals for the amendment or
making of rules of law affecting fundamental rights and/or the recognition
of the binding nature of an international treaty.

The Commissioner surveys and analyses the situation of fundamental
rights in Hungary, and prepares statistics on those infringements of rights
in Hungary which are related to fundamental rights. Therefore, the Com-
missioner submits his/her annual report to Parliament, in which he/she gives
information on his/her fundamental rights activities and gives recommen-
dations and proposals for regulations or any amendments. The Parlia-
ment shall debate the report during the year of its submission.

In the course of his/her activities, the Commissioner cooperates with
organisations aiming at the promotion of the protection fundamental
rights.

As a new mandate, the Commissioner for Fundamental Rights may ini-
tiate the review of rules of law at the Constitutional Court as to their con-
formity with the Basic Law.

Furthermore, the Commissioner participates in the preparation of na-
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tional reports based on international treaties relating to his/her tasks and
competences, and monitors and evaluates the enforcement of these trea-
ties under Hungarian jurisdiction.

The Act on the Commissioner gives an exhaustive list of authorities.
These are:
* a public administration organ;
* a local government;
* a nationality self-government;
* a public body with mandatory membership;
* the Hungarian Defence Forces;
* a law enforcement organ;
* any other organ acting in its public administration competence, in
this competence;
* an investigation authority or an investigation organ of the Prosecu-
tion Service;
* a notary public;
* a bailiff at a county court;
* an independent bailiff; or
* an organ performing public service."

According to the new Ombudsman Act, the Commissioner for Funda-
mental Rights may even proceed exceptionally if, on the basis of the petit-
ion, it may be presumed that the activity or omission of an organization
not qualifying as authority gravely infringes the fundamental rights of a
larger group of natural persons.

Fundamental rights may be infringed in particular by the following:
* unreasonably long proceedings,
¢ discrimination,

""Regardless of their form of organisation, organs performing public services shall be
the following:

a) organs performing state or local government tasks and/or participating in the per-
formance thereof,

b) public utility providers,

¢) universal providers,

d) organisations participating in the granting or intermediation of state or European
Union subsidies,

e) organisations performing activities described in a rule of law as public service, and

f) organisations performing a public service which is prescribed in a rule of law and to
be mandatorily availed of.



2. Constitutional Changes in 2012 - Introduction of the New Office 25

* provision of inaccurate or wrong information,

e unfair treatment,

* refusal to disseminate information on unreasonable grounds,
* unlawful decision.

A very important aspect of the Commissioner’s role is that a complaint
may be filed even if the complainant has already exhausted the available
administrative remedies — except for judicial review of administrative
decisions —, or where no legal remedies are ensured.

Cases where the Ombudsman cannot help:

* If the proceedings have begun before 23 October 1989,

¢ if the final administrative decision was made more than 1 year before
the submission,

¢ if legal proceedings are pending or a final court decision has been
rendered,

¢ if the complainant starts legal proceedings.

* The Ombudsman cannot inquire into the activities of Parliament, the
President of the Republic, the Constitutional Court, the State Audit
Oftice or the Prosecution Service (except for the investigation office
of the Prosecution Service).

The Ombudsman selects him/herself the course of action that is deemed
to be most appropriate. Key measures are:

1. To initiate redress of the impropriety by the head of the authority
subject to inquiry and inform the supervisory organ.

2. To initiate proceedings for the supervision of legality by the competent
prosecutor through the Prosecutor General.

3. To turn to the Constitutional Court in accordance with the provisions
of the Act on the Constitutional Court.

4. To participate in the proceedings as an intervener in the course of the
judicial review of an administrative decision relating to the state of the
environment.

5. To initiate minor offence or disciplinary proceedings with the organ
authorized to conduct such proceedings.

6. To propose that the organ authorised to make law modity, repeal
or issue the rule of law, or to propose that the organ in charge of
preparing rules of law prepare a rule of law.

7. To submit the case to Parliament and request a parliamentary inquiry.
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3.

Activities of the Office

3.1
Complaints (their types, numbers)

Year 2012 in the Office of the Commissioner for Fundamental Rights —
Changes, Trends and Numbers:

The number of complaints filed to the Office increased by 25% during
the first year of the transformed, reorganized ombudsman system. The
Office managed to accomplish its legally defined, partly new tasks
in 2012 with a uniform approach, flexible organization of work and
considerable surplus labour.

As of 1 January 2012, instead of the four independent ombudsman of-
fices a new, one ombudsman system headed by Maté Szabé, Commissioner
for Fundamental Rights, was established, where the interests of national
minorities and future generations are protected by deputy commission-
ers. As opposed to 5,046 in 2011, the Office registered 7,049 requests to
investigate in 2012, and its information service was accessed by almost 13
thousand people, against nine and a half thousand a year earlier. On the
basis of the complaints and the — partly on the spot — investigations initi-
ated ex officio, there were 231 Ombudsman’s Reports prepared, containing
331 dispositions and recommendations. The statistics of the year 2012 also
show that 61% of the Ombudsman’s recommendations were accepted and
14% were refused or ignored; in the case of the remaining 25% the 30 or
60 days deadline to respond has not expired yet.

With 225 acts passed in 2012, the correction of legislative mistakes,
decrees and laws, adopted in the process of the democratic system’s
speedy transformation, obtained special significance. Last year, the
commissioner for fundamental rights and his co-workers gave their
opinions on almost 250 draft regulations, commenting in some form
or other on every third of them. As a result, drafts were significantly
amended on several occasions. (There were two occasions when the drafts’
authors did not agree with the commissioner’s opinion — in those cases
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the ombudsman appealed to the Constitutional Court on the grounds of
the drafts’ anti-constitutionality.)

Initiator

Commissioner for Fundamental rights ex officio 178
Deputy Commissioner under Section 3, Subsection (1), 2
Paragraph b)

Deputy Commissioner under Section 3, Subsection (1), %
Paragraph c)

Deputy Commissioner under Section 3, Subsection (2), 14
Paragraph b)

Deputy Commissioner under Section 3, Subsection (2), 25
Paragraph c)

Firm, other 75
Civil organization 126
Family 200
Individual 5859
Unknown 40
Collective 105
Other office 40
Unspecified 366
Member or committee of the Parliament 14

Altogether 7049

Nationality of the Petitioner

Unknown 586
Foreign 78
Hungarian 6368
EU member state 17



3. Activities of the Office 29

Types of the Investigated Issues

Administration, lawyers, Equal opportunity, homeless people

notaries, chambers, foundations and people living with disabilities

110 81
Land ownership, cooperatives, agriculture, land
registries, animal husbandry, protection of property

National minority issues
57
Citizenship, registry, alien policing issues

136 Education, culture
Issues related to @nd communication

self-government 226
230
Child protection, guardianship
and trusteeship issues
233

Court, civil law, economic, consumer
protection and distraining issues

823
Motion submitted to the
Constitutional Court
568
Public utilities and

amenities, transportation,
developmentof public utilities

464
Pension and
healthcare complaints

429

Penal issues and issues
related to criminal procedures

Commenting on
legal regulations

250

Labour, public
works, trade unions

255

Police and minor
offence proceedings

289
Construction, water management,

. ) 427
disaster and environmental Financial institutions, tax and duty
protection, waste management issues, import duties, insurance issues
350 - e ) ) 416

Social issues, living-in institutions Miscellaneous issues

374 403
special inquiry not justified 37
originated from before 23 October 1989 4
complaint not concerning any constitutional right or 1497
clearly unfounded
repeated filing with no new data 174
more than a year passed from the date of entering into 45

Rejected due  effect

to lack of

competence having failed to seek legal remedy (ban on taking an- 395

other authority’s jurisdiction)

court procedure under way 522
complaint against the proceedings of 705
a non-authority carried out as such

petition by a non-entitled entity 28

Total 3907
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Transfer

Inquiry
cancelled

Completed
after inquiry,
with no re-
port

3. Activities of the

transfer, due to lack of competence,
to a competent organ

forwarding for consideration
forwarding with a call to notice
Total

with a formulated opinion
settled in the meantime

deriving from a closed case without
initiating a new one

petitions that cannot be assessed

anonymous petitioner (also in the absence
of full name or postal address in e-mails)

upon the passing away of the complainant

upon the complainant’s request (also in the case of his/
her failure to complete the

documentation, and if discreet handling of data is re-

quested)

upon oral notification of the complainant
(at the complaints office, by phone or direct e-mail)

complaints filed repeatedly irrespective of previous no-
tification

technical closing (e.g. combined cases,
closing an ex officio case)

Total

established lack of constitutional impropriety

being of minor or no significance

in view of an agreement between the parties concerned
closed by a report on another case

rejected after starting an inquiry (on the basis of the
competent organ’s response)

Total

Office

258

268
16

106

127

67

77

106

69

21

18

608
110

13

131

118

374
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report on a solved complaint, with no

ST 4
recommendation in view of the measures taken
report with a call to notice 9
Completed
after inquiry  report without establishing any impropriety 14
with report
report with concrete measures and 162
recommendation
Total 189
submission to the Constitutional Court 20
.. refusing to submit to the Constitutional Court 295
Submission to
the Constitu- . L .
- closed by a submission to the Constitutional Court in
tional Court 253
another matter
Total 568
without formulating an opinion of a legal regulation 144
Comment on
legal formulating an opinion of a legal regulation 106
regulation
Total 250
Altogether 6164
Motion to initiate disciplinary procedure Proposition to amend the decree of the General
Assembly of the Municipality of Budapest
Motion on remedying a constitutional >
impropriety to the organ concerned Proposition to frame a government decree
28
5

Motion to the Constitutional Court
on an ex post review of a law

1
Recommendation to
the supervising authority

89

Not specified

38

Proposition to amend
a government decree

12

Proposition to a public law organ to
establish its regulatory instruments

1

Proposition to a public law organ to
modify its regulatory instruments

6

Proposition to frame
a ministerial decree

7

Proposition to amend
a ministerial decree

1

Proposition to amend the decree of the head
of an independent regulatory authority

Motion on the right
interpretation and
application of the law

83
Proposition to amend a law
61

Proposition to frame a law

Proposition to amend a
local self-government decree Proposition to frame a local self-government decree

4 2
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As of 1 January 2012, citizens may directly request legal remedy
from the Constitutional Court only in case their individual rights have
been encroached by the implementation of an anti-constitutional legal
regulation or ruling of the court. In all other cases they can submit a
proposal to the commissioner for fundamental rights to file an appeal;
however, the commissioner shall decide within his discretion, on the basis
of his own investigation, and appeal to the Constitutional Court on his own
behalf. The Office received 758 such proposals in 2012. The commissioner
for fundamental rights decided to uphold twelve of his motions submitted
during the previous years, and he appealed to the Constitutional Court
19 times on the basis of the complaints received and 4 times ex officio. The
Constitutional Court has already made its decision in 11 cases, including
the Family Protection Act.

In November 2012 Szonda Ipsos conducted a survey of public opinion
on the Ombudsman institution’s social awareness and recognition.

Dr. Miklés GARAMVARI graduated in law
from the Faculty of Law of E6tvos Lorand Uni-
versity, Budapest, in 1993. Between 2003 and
2011 he was the Head of Office of the Office
of the Parliamentary Commissioner for Ci-
vil Rights. Currently he is Deputy Secretary
General for Legal Affairs at the Office of the
Commissioner for Fundamental Rights.

Dr. Zsolt KOVACS received his law degree at
the Faculty of Law of E6tvos Lorand Univer-
sity, Budapest, in 1985. During the period of
1995-2011 he was Head of Department at the
Office of the Parliamentary Commissioner
for Civil Rights. Currently he is Head of
Inquiries Department I. at the Office of the
Commissioner for Fundamental Rights.
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In November 2012 Szonda Ipsos conducted a survey of public opinion on
the Ombudsman institution’s social awareness and recognition.

Weighted sample distribution by social characteristics

S Male 47
CX Female 53
Total 100
18-30 2
Ace 010 31-45 24
SEEHERP 46-60 27
61- 25
Total 100
primary school or lower 36
. vocational school 21
Education
secondary school graduate 29
college, university graduate 14
Total 100
active entrepreneur 8
active manager 2
active intellectual 0
active junior white-collar 11
Occupation active skilled labourer 20
active unskilled labourer 6
student, young mother on maternity leave 11
retired 31
jobless, dependent 11
Total 100
poor 29
Wealth average 45
wealthy 26
Total 100
Budapest 18
county seat 18
T { settl t
ype of settiement other city or town 32
village 31

Total 100
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Organizations and institutions one can turn to when
one’s rights are infringed on by an authority or a company (spontaneous answers)

Commissioner for Fundamental Rights and variations 53.8
Defunct ombudsmen (for national minorities, data protection) 0.3
Ombudsmen altogether 54.1
Local self-government 1.2
Labour Court 1.1
Court 4.2
Constitutional Court 0.1
Notary 0.3
Consumer protection agency 4.0
Aid and charity organizations, Red Cross 0.6
Patient’s rights representative, healthcare representative 0.3
Trade unions 0.2
Hungarian Competition Authority, Hungarian Financial 0.9
Supervisory Authority ’

Hungarian Helsinki Committee 0.5
Hungarian Civil Liberties Union 0.3
Civil, human rights and civil rights organizations 0.9
Attorney 0.7
Legal aid service 25
Police 1.4
Quality control institute 0.5
Guardianship office, family assistance agency 0.4
Legal expenses insurance company, D.A.S. 0.4
Mediating body, financial mediator 0.3
Aware of the existence of such bodies but cannot name them 0.4
No one to turn to 0.2
Other answer 2.0

Cannot name any 33.3
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3.2.
Petitions to the Constitutional Court

The development of the Constitutional Court proceedings is linked to the
tendency of developing correctional mechanisms, constitutional balancing
bodies in Europe after the authoritarian systems. The institutions of the
Constitutional Court proceedings ensure the democratic development
of the Italian, Austrian, Spanish and post-communist regimes or the
post-apartheid regimes in South Africa.'" The origins of the ombuds-
man institutions are not the post-authoritarian but actually the stabile
democracies: Sweden, Finland, Denmark and New Zealand.'? These
first generation ombudsman institutions mean the revision-correction
of the constitutionality of administrative decisions as a “soft” type of
mechanisms possibly complementing, cooperating with the administrative
court proceedings. At this stage, ombudsmen are reactive, commencing a
proceeding on complaints and their task is to control the decisions of
the administrative authorities. The Spanish ombudsman established in
1978," following the Franco regime, meant the first post-authoritarian
ombudsman institution which exceeded its earlier reactive-administrative
powers at the time and it could resort to the Constitutional Court. The
Spanish ombudsman institution fulfilled proactive functions as well, that
is, it could initiate inquiries ex officio and there was a shift towards the
constitutional court activity in cases of human rights, that is, proactive
and human rights abuse as well. This model was adopted by the ombuds-
man institutions emerging in the various post-colonial, post-authoritarian
systems. The first post-communist ombudsman was set up in Poland and

"Paczolay, Péter (ed.): Alkotmanybirdskodas-alkotményértelmezés (Constitutional Ad-
judication, Constitutional Interpretation). Rejtjel: Budapest 2003.

2Kucsko-Stadlmayr, Gabriele (ed.): Eurépai ombudsmani intézmények (Ombudsman
Institutions in Europe). ELTE E6tvos Kiad6: Budapest. 2010.

1¥Kucsko-Stadlmayer ibid pp. 237-245



36 3. Activities of the Office

this way it operated during the entire time of the political/democratic
transformation, even before the real function of the Constitutional Court
existed. Due to the impact of the Polish model," in essence, all post-
communist systems whether democratic or authoritarian, set up their
own ombudsman institution that could cooperate with the Constitutional
Courts widespread in the post-communist countries as well.

Press release: 15/14/2012

Petition of the Ombudsman to the Constitutional Court on the provi-
sions concerning the confinement and detention of juvenile offenders
The provision of the Regulatory Offences Act making it possible to order con-
finement and detention for regulatory offences is contrary to the Basic Law
and the UN Convention on the Rights of the Child, which has been promul-
gated in Hungary. Since, in spite of previous warnings by the Ombudsman,
the new Regulatory Offences Act, effective as of 15 April, still allows the
above sanctions, the Commissioner for Fundamental Rights has requested
the Constitutional Court to review certain provisions of the Act.

In Hungary, the Constitutional Court was created earlier, in 1989,
and assumed a creative and widely recognized role in reshaping the
constitutional system of the political/democratic transformation, just as
the ombudsmen elected in 1996 for the first time."” The ombudsmen
established later in Hungary, followed the Spanish-Polish model, too; they
all had proactive and reactive functions aswell as administration controlling
and constitution protection functions or functions institutionalizing the
resort to the Constitutional Court and even international human rights
protection functions (proposal of ex post review of norms colliding with
international treaties). Nevertheless, their organizational form was a
“poor imitation of the Swedish model” according to the characterization
given at the meeting on the Hungarian ombudsman system in Brussels
in 2007, with the European ombudsman, Nikiforos Diamandouros. In
Sweden, the system of the single parliamentary ombudsman with deputies
and ministerial ombudsmen in independent but lower positions, replacing
the coexistence of parallel ombudsmen of the king and the Parliament,
was translated by the Hungarians into the solution of a common office

"Kucsko-Stadlmayer ibid pp.185-195

'“Hajas, Barnabds, — Szab6 Maté: Az alapvet jogok legutébbi hiisz évérdl (1988-2008)
[On the Last Twenty Years of Fundamental Rights (1998-2008.)] In: Szabé, Maté (ed.): Em-
beri jogok-alapvets jogok? Esélyek és veszélyek az ombudsman szemével. Kairosz Kiadé.
Budapest.2011. pp.110.-133
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for four independent parliamentary ombudsmen. The contradiction of
the constructive procedural and the counterproductive organizational
rules between 1996 and 2007 was softened by the solidarity among the
ombudsmen and the relative conflict avoidance. However, in 2007 when
another ombudsman position emerged (that of the parliamentary for
future generations), the balance shifted towards the special ombudsmen.
This prompted my vigorous and public protest at the time against the
position of the three special commissioners who wished to settle the
common affairs on the basis of the principle of majority rule." The conflict
that had arisen in various forms and that had hindered the operation
between the ombudsmen was terminated by a solution in the Basic
Law which set up a single institution, that of the general commissioner
(“commissioner for fundamental rights”) with two professional deputies,
also elected by two thirds of the Parliament, in the fields of the rights of
national minorities and the sustainability and environmental protection.
The data protection and freedom of information ombudsman became
an independent authority pursuant to the provisions of the Basic Law in
compliance with EU regulation. The authority is entitled to levy fines of
millions of Forints. (It is another question that in this field the EU still
criticizes the Hungarian solution since the last commissioner for data
protection, Andrés Jori, in their view, has not given the chance to fulfil
the position of the president of the authority, whereas the general and
the special ombudsmen Maté Szab6, Sandor Fiilop and Erné Kallai could
decide it if they would work together in the new set-up.)

Press release: 16/04/2012

The mandatory conditions of student contracts laid down in a rule of law,
i particular the regulation that provides for a long and general obligation
to perform work in Hungary, constitute a disproportionate restriction of
rights. The Commissioner for Fundamental Rights therefore requested the
Constitutional Court to examine whether the government decree on student
contracts is compatible with the guarantees laid down in the Basic Law.

This transformation of the ombudsman system is not without precedent. In
France, Norway, Sweden and in Italy, where there are only local ombudsmen,
and in Malta such centralizing trends have been prevailing in the recent
years due to the impact of the crisis in the ombudsman systems. In each of
the Visegrad countries (Poland, Slovakia, Hungary and the Czech Republic),

16Szabo, Maté: op. cit. pp. 169-174 and pp. 187-191
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single commissioner systems emerged, only the Hungarian solution was “an
odd one out.” The French reform is particularly comprehensive where the
earlier independent commissioner for children’s rights, the Equal Treatment
Authority and the institutions similar to our Independent Police Complaints
Board and which are mostly collectively managed and have extensive
functions were merged under the management of a single ombudsman."”
The trend is similar in Malta, too. Sweden, Norway and Lithuania carried
out a coordination of rather an administrative nature and cost reducing
rationalization by decreasing the number of commissioners.

The organizational reforms do not necessarily concern the relationship
of the Constitutional Court and the ombudsman. In the countries con-
cerned, there is not even a Constitutional Court everywhere either, or if
there is one, the ombudsman institution does not have a duty with regard
to that. In Hungary, the ombudsmen could resort to the Constitutional
Court ex officio within their sphere of competence in order to eliminate
constitutional improprieties. The number of such actions was not too
high; the general commissioners did not submit more than five petitions
annually on the average. The special ombudsmen who could resort to the
Constitutional Court on the basis of some legal rules, the Act on National
Minorities, the Environmental Protection Act and the Data Protection
and Freedom of Information Act submitted even less petitions.

The Constitutional Court did not deal with the ombudsmen’s petitions
as star cases despite the fact that priority is set out in their rules of pro-
cedure. For years, they were not even put on their agenda, either. This
was done in the context of the so-called actio popularis which, as justice
Mihaly Bihari mentioned, proceeded with those of the about 800 citizens’
petitions of ex post review of norms annually which was deemed appro-
priate. No uniform processing was made in the course of decades about
the fate of thousands of petitions submitted or, at least, it was not made
public. However, in the absence of that it can be concluded that before
the deadline of resubmission of the petitions in the past to the ombuds-
man, 1 April 2012, their fate was the disappearance in the archives of
the Constitutional Court, that is, the oblivion, the disappearance in the
Lethe River. I think that the view of Laszl6 S6lyom, former President and
that of others are wrong stating that the actio popularis would have been

17So6s, Eszter Petronella: Ombudsman a la francaise — adalékok egy reformhoz. (Om-
budsman a la Frangaise — Glosses on a Reform - For the contents and English Summary of the
Hungarian publication see the Appendix at pp.119-122) In: Hajas, Barnabas — Szabd, Maté:
Az ombudsmani intézmények Gjraszabalyozasa a 21. szazadban Magyarorszagon és Eu-
répdban. Orszaggytlés Hivatala: Budapest. 2012. pp. 106-120
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an efficient constitutional safeguard. On the input side yes, all citizens
“could go to Doniti street”, where the Constitutional Court was located,
but it seemed useless as the petitions had no real impact or processing.
On the output side, the Constitutional Court was unable to deal with this
colourful multitude of the petitions during the time available. The per-
missive input side was not proportional to the output efficiency resulting
from it, as a consequence of which not too many initiatives could benefit
from the numerous petitions in compliance with the criterion of people’s
democracy. The actio popularis could take a role of softening the utility
efficiency of the numerous legal actions as a political protest, the number
of citizens’ petitions submitted to the Constitutional Court to a great ex-
tent. (All these assumptions would certainly be justified only if one could
analyse at least 100-200 randomly selected petitions per year to see how
they impacted the Constitutional Court’s work. Our generous assump-
tion may be that giving preference to certain subjects the Constitutional
Court might have served the public taste as a consequence of the nature
of the large number of the petition filing trends designating the direc-
tions of the civil dissatisfaction due to public pressure. Nonetheless, is
this the function of the Constitutional Court in the post-authoritarian
democracies? Let us just think of the assessment of the death penalty
in the Constitutional Court’s decisions and in the pressure of the public
opinion!).

Press release: 09/05/2012

The Ombudsman’s petition concerning certain provisions of the
Media Act

The Commissioner for Fundamental Rights requested the Constitutional
Court to examine and annul certain Provisions of the Media Law be-
cause the rules on the election and the termination of the mandate of the
Hungarian Media Authority and of the President of the Media Council raise
concern on several points.

Against this position of the Constitutional Court, in my view, the respec-
tive organization of the Constitutional Court proceedings follows explicitly
professional elitist models. Constitutional courts are the highest, entirely
independent from politics, highly qualified, special forums making binding
decisions. They are neither the spokesperson of the contemporary political
majority nor that of the social majority’s opinion. These latter tasks are
taken by the Parliament and the civil society. Constitutional Courts
have to ensure a decision based on solely constitutional-professional
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arguments balancing majority democracy and majority society. Their
decisions base on constitutional, legal arguments rather than the public
opinion Constitutional court proceedings may take advantage of the
people’s feedback, but using it is not obligatory. If thousands or ten
thousands of petitions object to the pension issue, however they contain
merely lay arguments, what can the Constitutional Court proceedings
do with them?

On the basis of the citizens’ complaints in the past 12 months, my view
is that legally qualified or trained helpers have contributed to drafting
the majority of the relevant complaints, no matter if they were submitted
by individuals or civil organizations. Consequently, it is not the amount
of petitions but the quality of the argumentation with which the society
may help the constitutional corrections in the Constitutional Court pro-
ceedings. For this purpose not the unconstrained use of the direct ex post
review of norms would be necessary, since comprehensive processing may
not be expected from the jurist elite organization doing the Constitutional
Court proceedings, but an organization is needed with a suitable screen-
ing function and which is experienced in handling civil complaints and
has the appropriate level of constitutional law expertise such as the om-
budsman.

Press release: 31/05/2012
Application to the Constitutional Court regarding campaign financ-
ing
The Commissioner requested the Constitutional Court to examine the provi-
sion of the Act on Electoral Procedure which limits in HUF 1 million per
candidate the amount that can be used during the electoral campaign for
Members of Parliament.

The Ombudsman has invited the Constitutional Court to examine also a
possible failure to act by the law-maker in connection with the control of the
utilisation of campaign funds.

This solution is included in the Basic Law instead of the actio popularis
which opens, however, two more channels of much more of a political
nature which currently do not fulfil the function of forwarding civil
complaints to the Constitutional Court as a consequence of the current
two third government majority and the divided opposition. The head
of government authorized by a two third supermajority is unlikely to
be uncertain regarding at least the legislation by his own government
and Parliament in order to resort to the Constitutional Court for ex
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post review of the norms. There has not been an example for it for ten
months, though, logically it cannot be excluded. For instance, this way
the international organizations’ criticisms may be “tried” through the
internal constitutional control institutions by the head of government.
This is much more likely in a divided coalition government, though;
in this case the coalition cooperation agreement may limit using this
opportunity. Another channel is the one quarter of the representatives,
this does not work under the current political division, however in
principle this can be easily accomplished by two cooperating parties
which may bring this way their voters’ demands as a result before the
Constitutional Court in a permanent offensive. Based on the very short
experience of the 10 months, neither the government nor one quarter
of the representatives has taken advantage of the current 2010-2014
parliamentary composition except the ombudsman. (I emphasize that this
situation may change owing to many reasons even within one legislation
period as well, so the current situation after the actio popularis placing the
ombudsman to the front may quickly transform.) The other two channels
of the constitution may gain substance and at the same time with the
emergence of the proceedings the civil complaints may disperse towards
the head of government and/or the cooperating parties of the opposition.
The present analysis based on the experience of a few months may not
assert a right to the task of recording long term results and trends. The
current trend may change or modify even within this legislation cycle.
Nevertheless, currently the ombudsman is the exclusive addressee of the
citizens’ petitions requesting ex post review of norms.

Press release: 13/08/2012

Turning to the Constitutional Court because of the provisions of the
Act on Churches

According to the opinion of the Commissioner for Fundamental Rights
the legal provisions regulating the recognition of churches are in con-
trary to the principle of separation of power, to the right to fair proce-
dure and to the right to legal remedy. After analysing the initiatives of
many religious organisations Szabo Mdté turned to the Constitutional
Court.

The Ombudsman finds the provision contrary to the Basic Law, which not
considering the constitutional principle of separation of power among gov-
ernment branches allows the Parliament to decide by itself and inappealably
on church status recognition.
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The close relation to freedom of religion makes it indispensable that the
decision on the recognition of the church, on rendering the religious sta-
tus meets all guarantees protecting fundamental rights. If it is at the dis-
cretion of the decision-maker to give the religious status, then the aspects
of deliberation have to be regulated by Act. The Act lacks such principles
and provisions. The refusal should be reasoned, but the Act also lacks the
requirement of reasoning in case of refusal. Thus we would never learn
the reason of the refusal — stated Szabo Mdté. Legal remedy has to be
guaranteed against the decision on church status and the current regula-
tion lacks it.

The Ombudsman emphasises that on the basis of the principle of separa-
tion of power the Parliament cannot exercise tasks, during which it makes
political decisions affecting fundamental crvil rights without having appro-
priate constitutional guarantees.

One of the first petitioners put it in a reserved manner and reasoned
his petition by that he was induced to resort to the ombudsman because
he had been deprived of his right to petition. There is no doubt that the
citizens and civil organizations in the absence of interest were deprived
of this right. They cannot turn to the Constitutional Court for an ex post
review of norms against every law. However, the Venice Commission’s
proposal opened a new channel which forwards the civil petitions for
ex post review of norms to a politically independent organization, the
Commissioner for Fundamental Rights due to the strict regulation of
the conflict of interests in Hungary today. The other two currently
theoretically existing channels are, however, entirely of a political hue,
either the government or one quarter of the representatives. So it is up to
one’s choice whether one may resort to a politically neutral channel or a
channel committed to the government or an opposition oriented one for
an ex post review of norms unless one has a direct interest. Consequently,
the triad of mediation that cannot be considered scarce and that contains
various alternatives appears in the Basic Law. The ombudsman’s new
types of petitions gain considerably more opportunities for a hearing
by the Constitutional Court than the previous annual approximately
eight hundred individual petitions. Since if the current trend goes on,
the Constitutional Court encounters annually a few dozen of prioritized
ombudsman’s petitions serving as appropriate starting points in the
perspective of the analysis.
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Press release: 03/09/2012

Petition of the Ombudsman to the Constitutional Court on student
contracts

The Commussioner for Fundamental Rights turned again to the Constitutio-
nal Court and requested it to examine whether the regulation of student con-
tracts, now laid down in an Act of Parliament but unchanged in its content,
is compatible with the right to freely choose one’s job and profession or the
right to participate in higher education. According to the Commissioner the
obligatory conditions of the contract continue to constitute a disproportionate
restriction of rights, in particular the stipulation of a long-term and general
obligation to perform work in Hungary.

The work load of the Constitutional Court is, however, so heavy already
now before the end of the year that it is almost certain that the petitions,
some of which affect many people and are of existential importance in
many cases, may not be discussed in a hearing and not at all decided
in the current year, the year of submission by the Constitutional Court.
The experience gained in the first quarterly has to be added to the fact
that there was almost no petition of this new type and the petitioners
did not even attempt to maintain the old ones. Consequently, we
resubmitted the previous ombudsmen’s petitions and preparation of the
own new petitions was going on in this period. At the beginning, we were
highly uncertain as the many slashing crisis management measures, the
reregulation of the basic public services and the unfolding of the practice
of the new constitution all predicted the possibility of a massive petition
submission with which such organizations had to cope without having
had direct experience beforehand. The first quarterly break favoured the
preparation of the ombudsman institution suffering from the difficulties
of the restructuring. The real first swallows appeared in the second
quarterly, and the first petition on the Transitional Provisions gained
so much press and media publicity together with the first remarkable
amendment of the Basic Law responding to it that is remarkable in all
respects that following this the petitions began to arrive massively, in
groups and frequently at the ombudsman. These were in many cases
organized protest campaigns and legal actions as part of the campaigns
organized by civil organizations.
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Press release: 04/10/2012

The Commissioner upholds the petition challenging the Transitory
Provisions of the Basic Law

The first amendment to the Basic Law has not answered all the questions
according to which the ombudsman challenged the Transitory Provisions —
stated Maté Szabo. The Commissioner finds that only those regulations of
the Transitory Provisions are parts of the Basic Law that are necessary for
the transition from the former constitution to the new one.

The petitions arriving after this confirmed their dynamics. Consequently,
the petitioners’ expectations have been increasing up to this very
moment; they have not been apparently rejected by the Constitutional
Court. Regarding the petitions to the Constitutional Court, we faced a
“wildfire” mobilization for the third quarterly. New significant types of
conflicts and civil campaigns appeared following one another at the om-
budsman submitting their petitions seeking publicity for their demands
and to obtain a legally binding nature through a positive decision by
the Constitutional Court. As a result, the number of initiations reached
the number of 650 altogether in 2012. (However, if we count with the
possibility of real constitutional law petitions, then the decrease by 150-
200 may also reach the previous level of petitions as a matter of fact,
namely petitions against the court rulings may have been numerous
among the actio popularis without a mandatory legal representation. This
is, however, only an assumption.) For us, the current level and rate of the
petitions seems to be manageable; the department established for this
purpose could catch up with the rate so far. This is made easier by the
existence of the multiple petitions with the same text in the framework of
several hundreds of coordinated legal protesting actions.

Mostly in the protest culture of the Federal Republic of Germany and
Austria where parliamentary petition committees existed, the campaigns
of white hot mobilizations have long been the standard means, where the
occurrence of the “collective petitions” supplied with the signature of even
more than a million people joining online is not a rare example.

Our work with respect to the Constitutional Court has been performed
on different levels as of 1 January 2012;

@) maintenance of the previous ombudsman petitions

b) the submission of own petitions

¢) preparation of petitions on the basis of the civil petitions

d) monitoring the follow-up of the petitions



3. Activities of the Office 45

Press release: 04/10/2012

The Commissioner’s reply to the petition claiming the restriction of
the Government’s “‘exclusive power”:

The Commissioner for Fundamental Rights refused to turn to the
Constitutional Court for examining whether the Government forces to
achieve exclusive power. Mdté Szabo held that the Commissioner had
neither competence nor standards for such an enquiry.

The Freedom and Reform Institute (‘Szabadsag és Reform Intézet’) claimed
the Commissioner to turn to the Constitutional Court. The Institute stal-
ed that a large number of statutes made it possible for the Government to
achieve exclusive power.

It is the ombudsman who knocks on the door of the Constitutional Court
instead of the citizens

As of 1 January 2012, not every citizen has the actio popularis at his/her
disposal for initiating the abstract ex post review of norms, which was a
distinct “Hungaricum”, existing only in this country, in Hungary. The
supreme authoritative forum of the jurist elite is not mistaken for a general
complaints forum anywhere else, which has never even worked as such
in practice.”® A nine-month-long experience is that those initiatives are
able to provide basis for the ombudsman’s petitions to the Constitutional
Court in which the professional legal expertise had played an important
part from the beginning. The mass of the “lay” complaints means in itself
an important confirming and guiding feedback, however no directly
constructive or critical Basic Law arguments are derived from them
(though such arguments can be formulated through experts’ deductions).
The colloquial problem interpretation may be of a symptomatic value;
however, it requires further professional elaboration.

It does not belong to the ombudsman’s task to translate the general
political critics into the language of the Constitutional Court. The Basic
Law gives the opportunity to the political forces having one quarter of
the mandates to initiate the proceeding of ex post review of norms at the
Constitutional Court. This has not led to cooperation among the parties
in opposition with a common petition yet. This opportunity may arise
with a changing parliamentary composition in which the comprehensive
critical attitude of the opposition is likely to appear in the submission of

8See the summary of the critical junctures for the actio popularissal: Paczolay, Péter:
Megviltozott hangsilyok az Alkotmanybirésag hataskéreiben (Changing Stresses at the
Competences of the Constitutional Court). Alkotmanybirésagi Szemle 1/2012. p. 67
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petitions. Compared to this, the ombudsman, within his or her compe-
tence, focuses on partial questions, single issues. The petitions do not
challenge the legal institutions but their partial aspects, for example,
the types of pension, but not the whole of the pension system, certain
anomalies of the education system, but not the foundations of the educa-
tion system.

Press release: 06/11/2012

The Ombudsman asks the Constitutional Court to revise the amend-
ment of an act on possible law enforcement measures applicable in
case of truancy

According to the commissioner for fundamental rights the authorization to
the police for the application of coercive measures against children under the
age of 14 is an unnecessary and disproportionate restriction of rights, which
can be even worse considering the basic deficiencies of the regulation and
the risk of uncertain and arbitrary application. The ombudsman therefore
asked the Constitutional Court for the urgent revision and the suspension of
the entry into force of said provision.

In July 2012, the Parliament adopted the amendment of an act entering
into force from 1 January 2013, which makes possible for the police to take
measures against pupils younger than 14 who miss school without permis-
sion. Following previous consultation, the police may escort the child to the
durector, if he/she cannot justify his/her absence. Credible permission may be
issued by the school, the doctor and the parent of the student.

In the course of giving his opinion on the draft, Commissioner Mdté
Szabo pointed out that the concept of preventing truancy by means of law
enforcement measures is irrational, adverse and presents a disproportionate
restriction of rights. The draft might have led also to several problems in
practice: as an example, policemen are not able to judge whether the child’s
absence from school is justified or not. The ombudsman requested to delete
from the draft the possibility of applying law enforcement measures. This
request was ignored by the Parliament, therefore the ombudsman asked the
Constitutional Court for the urgent revision and the preliminary suspension
of the entry into force of the provision.
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The previous ombudsmen’s petitions

In February 2012 upon the request of the Constitutional Court, I
maintained all the petitions that I submitted before 1 January 2012 as
parliamentary commissioner for the citizens’ rights with a reference to
the Basic Law."

Pursuant to the new Act on the Constitutional Court, the commission-
er for fundamental rights had to make a declaration on the maintenance
of the previously independent special ombudsmen’s petitions. I main-
tained the ongoing petitions of the parliamentary commissioner for the
interests of the future generations regarding the site authorization rules*
and regarding the regulation of the noise emission of cultural festivals.*!
I partially maintained and complemented the petitions regarding the
Dunakeszi Marsh and the Paty golf-course project.?

I submitted in my own name the petitions submitted before 1 January
2012 by the commissioner for data protection and which had not been
heard by the Constitutional Court until that time (with two exceptions),
since the Hungarian National Authority for Data Protection and Freedom
of Information was not entitled to turn to the Constitutional Court.?

The Constitutional Court only partially heard these previously main-
tained petitions until the completion of the present manuscript. The
petition requesting the annulment of Subsection (2) of Section 3 of the
Strike Act was rejected by the Constitutional Court with its decision
30/2012. (VI. 27.) CC. The Constitutional Court also rejected in its de-

9 Pursuant to Subsections (1) and (2) of Section 71 of the Act on the Constitutional
Court upon the entry into force of the new Act on the Constitutional Court only the
ongoing procedures will be terminated which concern the ex post review of the un-
constitutionality of the legislation set out in Subsection (1) of Section 24 and which was
submitted by not the petitioner set out in Clause e) of Subsection (2) of Section 24 of
the Basic Law

2 Government Decree 358/2008 (XII. 31.) regarding the site authorization procedure
and rules of notification

#'The value limits of noise pollution deriving from certain activities with regards to
protected areas are regulated by Appendix No. I-II of KvWM-EiiM joint ministerial decree
No. 27/2008 (XII. 3).

#Since the commissioner for the protection of the interests of the future generation
referred to the collision of the disapproved local government decrees with other legal
rules as well and the Constitutional Court has no competence to judge it pursuant to the
new Act on the Constitutional Court, I resorted to the Government Office by writing a
letter in order to request it to examine if the local government decrees affected by the
petitions and the resolutions (construction procedure) are in compliance with the higher
level legislation.

# http://ajbh.hu/allam/aktualis/htm/kozlemeny20120423.htm
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cision the petition in terms of Subsection (1) of Section 6 of the Act
XLVII of 2009 on the system of criminal records, the records of court
sentences issued against Hungarian citizens by the courts of European
Union member states and the records of criminal and policing biomet-
ric data.**

The Constitutional Court rejected the petitions regarding the Paty and
Dunakeszi local government decrees on the grounds that it examines
their compliance with the Basic Law if the subject of the examination is
exclusively the establishment of the compliance of the local government
decree with the Basic Law without the examination of its collision with
other legislation. The compliance with the Basic Law of the decrees and
the normative resolutions challenged in the petitions can be heard only
together with their collision with other legislation, for which I also turned
to the competent government office seeking remedy for the infringe-
ment. As a result, the petition has become devoid of purpose.

The Constitutional Court also rejected my petition requesting for the
annulment of the provisions of the decree of the Jézsefvaros (Budapest
VIII. District) local government on sanctioning scavenging because the
representative body repealed the legislation in compliance with the new
Act on Misdemeanours.”

It can be clearly established from the above that some of these petitions
seem to be new cases, however, they meant in many cases the confirma-
tion of 3-4 year old petitions and as such they are the petitions of the
previous ombudsmen.

Since 2007 as the parliamentary commissioner for citizens’ rights, de-
pending on the result of the examinations that I conducted I turned to
the Constitutional Court 3-5 times. In the first nine months of the year, I
turned only twice to the Constitutional Court ex officio for ex post review
of norms on the basis of the “old” ombudsman’s competence to submit a
petition: when I challenged the provisions of the Act on Misdemeanours

#What is distinct in this case is that according to its file number (3255/2012. (IX. 28.)
CC) it is a ruling, however, the operative part makes it clear that it was passed as a decision
by the acting council.

% Apart from these, the Constitutional Court rejected the petition of the parliamen-
tary commissioner for the protection of the interests of the future generations regarding
the partial annulment of the Act on the commissioner for fundamental rights (Ruling
3002/2012. (VI. 21.) CC), and the petition of the previous ombudsman for data protection
for the establishment of the unconstitutionality and the annulment of the specified text of
the Subsection (2) of Section 17 of the Act XLIII of 2010 on the central state administrative
organs and the members of the government and the legal status of the state secretaries
and the specified text of Clause 83 of the government resolution on the rules of procedure
of the Government 1144/2010. (VII. 7.)
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allowing the detainment of minors,?® and when I requested the annul-
ment of the provisions on child-care allowance.?” In both cases, I put
forward a number of proposals for legislation.

Petitions based on citizens’ initiatives

410 petitions arrived to the Office of the Commissioner for fundamental
rights until 10 October 2012, in which the petitioners put forward
constitutionality objections partially or entirely against legislation. To be
more precise, on one side these are outnumbered by the abstract review
of norms petitions under actio popularis submitted to the Constitutional
Court. On the other side, the petitions submitted had a considerably
similar content or they were of similar nature (on various pension rules
or the insulin supply) and approximately one third of the letters was the
mass of the same petitions and/or their additions criticizing the rules
on the election of the president and the members of the Media Council
(made on the basis of a simply forwardable form letter available on in-
ternet).

I used my competence to submit a petition upon public initiative 19
times in 2012 (to be more precise 20 times as a consequence of challeng-
ing the student contracts again). The issues described in the petitions are
rather various. I am going to present only some of them being significant
for the citizens’ rights and obligations.

One of them is the petition concerning the Transitional Provisions
of the Basic Law, initiating the annulment of the whole Transitional
Provisions or some of their provisions. According to this petition, the
Transitional Provisions has not become part of the Basic Law in spite of
its peculiar self-definition, as a consequence of which the Constitutional
Court may examine that.

In my view, the principle of rule of law and legal certainty is violat-
ed by the uncertain systemic status of the Transitional Provisions. If
the Constitutional Court interpreted the Transitional Provisions as the
amendment of the Basic Law, then they should be declared as ineffective
in public law concerns since the Transitional Provisions were accepted
contrary to Article S) of the Basic Law.

While Subsection (3) of the Closing Provisions of the Basic Law gives
authorization for adopting the transitional provisions related to the Basic

2 AJB 3298/2012 (precedent: 5980/2010)
2AJB 1041/2012 (precedent: A]B 2293/2011)
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Law, the word “transition” is used in a different context in the first part
of the Transitional Provisions (the part entitled as the Transition from
Communist Dictatorship to the Democracy). However, the second part of
the Transitional Provisions entitled as Transitional Provisions related to the
entry into force of the Basic Law contains rules of non-transitional nature as
well (designation of a court other than the courts of general competence, cardinal
Acts on churches and nationalities, provisions on constitutional complaints, the
right of government offices to apply to a court, the organization of the National
Bank of Hungary, the Day of the Basic Law). The petition secondarily aimed
at the annulment of these non-transitional provisions.?®

In its decision 45/2012. (XII. 29.) CC the Constitutional Court found
the ombudsman’s petition well-founded. The Court pointed out that the
Parliament overstepped its constitutional authorisation when it imple-
mented regulations to the Transitional Provisions having no transitional
character. The formal rules for legislation are binding also for the con-
stituent power. Therefore the Constitutional Court annulled the regula-
tions the ombudsman challenged.

It is contrary to the Basic Law that while a mandatory legal representa-
tion is set out in the Act on the Constitutional Court for the constitutional
complaint proceedings, the use of legal aid is excluded in the Act LXXX
of 2003 on Legal Aid. For people in disadvantageous social situation this
means the violation of their right of remedy. This discriminates those,
based on their financial situation, who are unable to bear the legal ex-
penses, however, they have the constitutional complaint as the only legal
remedy for disposal. In this respect, the state fails to meet its obligation
of objective fundamental right protection and that of ensuring equal ac-
cess to the procedure and equal opportunities.*

Upon the petition the Constitutional Court held unconstitutional and
annulled that provision of the Act on Legal Aid which excluded people
from socially deprived backgrounds from being able to use gratuitous
legal assistance necessary for the effective enforcement of their rights
in the course of constitutional complaint proceedings [Decision 42/2012.
(XIL. 20.) CC].

In my petition related to the government decree regulating student con-
tracts, 1 initiated the annulment of Section 110, Subsection (1), item 23
of Act CCIV of 2011 on Higher Education (hereinafter referred to as
“HEA”) and Government Decree 2/2012 (I. 20.) on Student Contracts to

*Case No. A]B-2302/2012. — http://www.ajbh.hu/allam/jelentes/201202302Ai.rtf
# Case No. A]B-1961/2012.— http://www.ajbh.hu/allam/jelentes/201201961 Ai.rtf
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be Concluded with the Beneficiaries of Full and Partial Hungarian State
Scholarships (hereinafter referred to as “Decree”), and suggested that
the Constitutional Court should suspend the Decree’s entry into force
pending the Court’s review of my petition. Under and outside the au-
thority of the HEA, the Decree regulates the rules governing the Student
Contracts, together with the rights, obligations and the legal consequenc-
es of a possible non-performance. Students are obliged to obtain their de-
gree within an adequate period of time and, within 20 years after having
received that degree, to establish, maintain and continue an employment
in Hungary for a period twice the length of his/her studies under full
or partial state scholarship. Failing to do so, the former students shall
reimburse the full or partial amount of the stipend. It is a restriction of
the graduates’ right to self-determination and the right to freely choose
their work and profession. The right to work is also violated since in the
case of the students’ majority the element of voluntariness will be missing
when concluding an employment contract. The decree-level regulation of
this issue is incompatible with the Basic Law as state support to high-level
studies should have been regulated in an Act. The restriction of rights
stipulated by the student contract may not be qualified as indispensably
necessary and even as an appropriate instrument for the domestic em-
ployment of the graduates, and it is not proportional either.

The Constitutional Court did not review the contents of the govern-
ment decree, but in its decision 32/2012. (VII. 4.) CC the Court stated
that both the provisions of the government decree regulating student
contract and the authorization by the HEA®® are formally incompatible
with the Basic Law. In that decision the Court did not examine the chal-
lenged regulations in merits. Consequently, the Parliament amended
the HEA by incorporating the earlier, decree-level regulations into the
Act, therefore I raised objection to these new regulations of the HEA,
as well.?!

According to my petition initiating the annulment of certain regula-
tions of Act CLXXIX of 2011 on the Rights of Minorities (hereinafter re-
ferred to as “MRA”) within the frameworks of an ex post review of norms
and the establishment of incompatibility of some of its regulations with
an international treaty, one of the major problems was, since there is no
way to list them all here, that, by allowing only organizations of public

*Through deleting the expression “— on terms defined by the Government - from
Section 39, Subsection (3) of the HEA

See Motion AJB-2834/2012 at http:/www.ajbh.hu/allam/jelentes/201202834.rtf and
http:/www.ajbh.hu/allam/jelentes/201202834 Ai.rtf
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benefit to have candidates, the MRA restricts, in violation of the Basic
Law, the rights of national minorities to form their local and national
self-governments, and that it wrongfully discriminates among organiza-
tions of national minorities,* in violation of the requirement of equal
treatment.

On the basis of nearly 150 petitions of identical content I requested
the annulment of certain regulations of Act CLXXXV of 2010 on Media
Services and Mass Media (hereinafter referred to as “MA”). According to
my petition the rules governing the election of the Media Council of the
National Media and Infocommunications Authority (hereinafter referred
to as “Media Council”) are in breach of the Basic Law, because not only
is the Chairperson of the Media Council simultaneously the Director of
the Authority, but the functions are interwoven as well, and furthermore,
several provisions of the MA regulating the election, legal status and
termination of the mandate of the Chairperson of the Media Council to-
gether are uninterpretable and inapplicable. This may lead to the breach
of the requirement of legal certainty deriving from the rule of law, mock
the proper functioning of the Media Council, leading subsequently to
the infringement of the obligation of objective institutional defence in
connection with the freedom of expression. After the submission of the
petition the Parliament amended the MA.*

In my petition initiating the annulment of Section 92, Subsections (1)
and (4) of Act C of 1997 on Electoral Procedure 1 raised objection to the fact
that the per capita campaign budget of candidates during parliamentary
elections had been limited, for about 15 years, and not counting the sup-
port from the central budget, at HUF 1 million while the political par-
ties’ expenditures had significantly increased. The amount stipulated by
the law is clearly not enough for substantial campaigning, thus limiting
the parties’ ability to contribute to forming the people’s will and forcing
them to operate outside the boundaries of the rule of law and, at the
same time, discriminating a well-defined group of — non-parliamentary
— parties.**

In my petition initiating the annulment of Sections 7 and 8 of Act CCXI
of 2011 on the Protection of Families (hereinafter referred to as “FPA”) and
the suspension of its entry into force I draw the attention to the fact
that the concept of family, based on marriage between man and woman,
set out in the FPA, constitutes discrimination on the basis of a different

#2See Motion AJB-2709/2012 — http://www.ajbh.hu/allam/jelentes/201202709A1.rtf

#See Motion AJB-3299/2012 — http:/www.ajbh.hu/allam/jelentes/201203299Ai.rtf
#See Motion A]B-2303/2012 — http://www.ajbh.hu/allam/jelentes/201202303Ai.rtf
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aspect, sexual orientation, in connection with the rights to private and
family life and to human dignity, and unnecessarily and disproportion-
ately restricts the rights to human dignity and to private and family life
of those living not in marriage but in some other form of partnership. It
may cause uncertainty that, according to the intestate succession speci-
fied in the Civil Code (hereinafter referred to as “CC”), a spouse and a
registered partner shall inherit on the same level, while the FPA recog-
nizes exclusively the family based on marriage.

In its decision 31/2012. (V1. 29.) CC the Constitutional Court, as a new
measure stipulated by the new Act on the Constitutional Court, suspend-
ed the entry into force of Section 8 of the FPA scheduled to 1 July 2012.%
Later on decision 43/2012. (XII. 20.) CC annulled the pertaining regula-
tions. The Constitutional Court held that no direct or indirect discrim-
ination was allowed among children irrespective to the fact that their
parents lived in marriage or some other kinds of partnership. The Court
also pointed out that the regulations of the Act pertaining to succession
were so incompatible to the Civil Code that the situation infringed legal
certainty.

The right to fair procedure and the right to legal remedy are infringed
when the Parliament adopts a decision on the recognition of an associa-
tion conducting religious activities as a church so that the act does not
define the criteria of deliberation, the Parliament is not obliged to justify
its decision to reject, and there is no legal remedy against such a deci-
sion. That is the reason why I initiated the establishment of the violation
of the Basic Law and the annulment of certain provisions of Act CCVI
of 2011 on the Right to Freedom of Conscience and Religion and on the Legal
Status of Churches, Religious Denominations and Religious Communities.
Furthermore, it runs contrary to the principle of separation of powers
that the Parliament assumed the right to decide in a matter that is alien
to the political character of the supreme representative body.*°

The Act on Elimination of Early Retirement Schemes, Early Pensions and
Service Dues entered into force on 1 January 2012. Allowances established
earlier are continued to be paid under another legal title, as so-called
early retirement allowances, e.g. transitional miners’ allowance or, in case
of the armed forces as service allowance. In my petition I requested the
annulment of certain provisions of the Act. The reason for this is that
the Act stipulates the reduction of the monthly amount of certain allow-

¥ See Motion AJB-4159/2012 — http://www.ajbh.hu/allam/jelentes/201204159A1.rtf
¥ See Motion AJB-2784/2012 — http://www.ajbh.hu/allam/jelentes/201202784 Ai.rtf
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ances (e.g. early retirement allowance to Members of the Parliament or
service allowance) by the amount of the personal income tax, when the
provisions of the Act stipulating to burden the nominal amount of old
age pensions with public dues, i.e. deductions, are in breach of a require-
ment deriving from the rule of law. The Act defines the suspension of
the service allowance as an automatic, “supplementary punishment-like”
legal consequence to certain crimes. Since it comes from the Basic Law
that the state may not arbitrarily use the instruments system of penal law,
I also initiated the annulment of these provisions.

By virtue of the Act, old age pension shall be terminated if the per-
son entitled engages in, in lay terms, “black work” (undeclared gain-
ful activity). The Act links two unrelated issues: the payment of the old
age pension-type allowance to the entitled and his/her failure to comply
with the obligation to pay tax on the income from such undeclared work.
Therefore, this provision is also in breach of the requirements of the rule
of law.*

Having analyzed all the petitions and the hundreds of complaints one
can state that the group of petitioners is rather diverse, ranging from
university professors, self-governments of nationalities, members of the
European Parliament through private citizens. In the course of submit-
ting petitions based on the complaints on file and other related requests
(establishment of default, proposition of provisional measures) several
substantial issues and dilemmas have emerged that we have to refrain
from introducing here due to size considerations.

For Conclusions

The changes have promoted the institution of ombudsman in Hungary becoming
more efficient and more European, and today the results at hand confirmed
the direction of those changes. The active, sometimes even hyper-active
functioning of the ombudsman and other internal correction mechanisms
is not aimed at curtaining off Hungarian democracy, in search of its
own ways, from the external, international correction mechanisms; it
offers quicker, closer to the problem itself, more efficient solutions and it
may take the edge off the too frequent activities of various international
forums trying to chip at the legitimacy of the Hungarian constitutional
system. However, we should not be shy: we are a new democracy searching
for our own way, trying to find our own equilibrium.

¥See Motion A]B-4744/2012 - http://www.ajbh.hu/allam/jelentes/201204744Ai.rtf
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Between 1990 and 2011 Hungary was the least changing among the
new democracies; we did not even have a new constitution. The years
2010-11 have brought about a radical change: time has come for extreme-
ly quick and substantial changes where the internal instruments of find-
ing an equilibrium have become more important than ever before — it all
has been reckoned with by the Basic Law: they have been strengthened
and given new functions (as in the case of the ombudsman), their elected
tenure in office has been extended, or the number of their members has
been increased (the number of the justices of the Constitutional Court
from eleven to fifteen).

What effect will have on all this the new Parliament, consisting of few-
er members but completed with the representatives of ethnic minorities,
that will be elected in 2014 with the participation of significant number
of Hungarian citizens living abroad? As far as the ombudsman is con-
cerned, I think it will be even more appreciative of the role played by the com-
missioner for fundamental rights as an institution assisting the Parliament and
controlling the government and the public administration. In my opinion, de-
cision-makers should pay more attention than before to the messages of a
more vocal ombudsman in their search for equilibrium. The ombudsman
shall avoid being stuck in an “ivory tower” and strengthen cooperation
with the non-governmental organizations® — the actors are formed by the
new rules, and the actors shall form the roles they are playing, adjusting
to the public’s expectations.

*0n 1 October 2012 the post of Coordinator for Civil Affairs was created in the Office
of the Commissioner for Fundamental Rights — this post is filled by Dr. Timea Csikds,
legal officer, whose main task is to maintain contact with non-governmental organizations
and document the results of this interaction (see p. 114).
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Dr. Barnabas HAJAS graduated in law from
Pazmany Péter Catholic University, Budapest, in
2000. Since 2002, he has been working for the
ombudsman’s office. He is senior lecturer at the
Constitutional Law Department of the Faculty
of Law and Political Science of Pazmany Péter
Catholic University. His Ph.D. thesis focused
on the current theoretical and practical issues
of freedom of assembly. Currently he works as
Head of the Public Law Department of the Offi-
ce of the Commissioner for Fundamental Rights.

Dr. Andras MAGICZ graduated in law from the
University of Miskolc in 1996. Between 2000 and
2011 he was the Deputy Head and Head of the
Office of the Parliamentary Commissioner for
National and Ethnic Minorities. He works at the
Office of the Commissioner for Fundamental
Rights since 2012 as Deputy Head of the Public
Law Department.

Dr. Lérant CSINK is senior advisor at the Of-
fice of the Commissioner for Fundamental
Rights and a lecturer at the Constitutional Law
Department of the Pazmany Péter Catholic
University. He graduated from Karoli Gaés-
par University of the Reformed Church in
2003 where he received his Ph.D. in 2008 (on
the separation of powers and the president’s
role in parliamentary states). He has been
working at the Office of the Commissioner for
Fundamental rights since 1 May 2012.
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3.2.1.

List of the Petitions to the Constitutional Court

1. Ex officio

Date of
initiation

1. 15/04/2012.

2. 24/05/2012.

3. 28/10/2012.

4. 05/12/2012.

AJB-
3298/2012
AJB-
1041/2012
AJB-
6980/2012

AJB-
4492/2012

I1. Upon submission

Date of
initiation

Subject

Detention of minors

Family allowances

Law enforcement
measures against truancy

Environment protection
1n 1mvestment cases
(problem of single
decision of the authority)

Subject

Decision
of the CC

In
process

In
process

In
process

In
process

Decision of
the CC
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Reaction
of the
legislator

None

None

None

None

Reaction
of the

1. 13/03/2012.

2. 22/03/2012.

3. 30/03/2012.

4. 27/04/2012.

5. 04/05/2012.

6. 10/05/2012.

AJB-
2302/2012

AJB-
1961/2012

AJB-
28384/2012

AJB-
2709/2012

AJB-
3299/2012

AJB-
2303/2012

Transitional Provisions of
the Basic Law

Free legal aid concerning
the submission of
constitutional complaint

Government decree on
student contract

Rights of minorities

Election of the Media
Council

Party and campaign
financing

Annul-ment

Annul-ment

Annul-
ment (due
to formal
causes)

Rejection

In process

In process

legislator
Amend-
ment to
the Basic
Law

None

Amend-
ment to
the Act

on Higher
Education
Amend-
ment to
the Act on
Minorities
Amend-
ment to
the Media
Act

None



10.

11.

12.

13.

14.

15.

16.

17.

18.

19.

20.

24/05/2012.

. 26/06/2012.
28/06/2012.
19/07/2012.

24/07/2012.

27/07/2012.

10/08/2012.

30/08/2012.

04/10/2012.

04/10/2012.

02/12/2012.

14/12/2012.

14/12/2012.

21/12/2012.

AJB-
4159/2012

AJB-
2332/2012
AJB-
4436/2012
AJB-
2523/2012
AJB-
2883/2012
AJB-
2638/2012
AJB-
2784/2012
AJB-
2834/2012

AJB-
6347/2012

AJB-
4744/2012

AJB-
5695/2012

AJB-
6468/2012
AJB-
7505/2012
AJB
7342/2012

3. Activities of the Office

Annul-ment

(previous-
. . ly the
Family protection entry into
force was
suspended)
Rules of taxation In process
Insulin supply for people
suffering from diabetes lhm s
Public education In process
Vocational training In process
Transformation of the .

. . Partial
Social Service System of annulment
the Disabled
Act on churches In process
Act on higher education In brocess
(student contract) p
The right of the
Government Control In brocess
Office to challenge p
contracts at courts
Pensions granted before In brocess
the age of retirement p
State property of
documents previously In brocess
owned by the Institution P
of Political History
Protection of labour
legislation of pregnant In process

women
Limitation of arbitration  In process

Prohibition of the
Operation of the Slot In process
Machines

None

None

None

None

None

None

None

None

None

None

None

None

None

None
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I11. Petitions initiated before 2012 and wpheld later on

10.

11.

12.

Date of
initia-
tion

31/01/

©2012.

15/02/
2012.

15/02/
2012.

15/02/

T 2012.

15/02/

©2012.

16/02/
2012.

16/02/
2012.

16/02/
2012.

19/04/

©2012.

19/04/
2012.

19/04/
2012.

19/04/
2012.

AJB-
1878/2012

AJB-
700/2012

AJB-
1667/2012

AJB-
1925/2012

AJB-
1874/2012

AJB-
1040/2012

AJB-
2078/2012

AJB-
1877/2012

AJB-
2466/2012

AJB-
2467/2012

AJB-
2469/2012

AJB-
2470/2012

Subject

Rights of
detainees

Environment
protection;
noise and
oscillation
load

Building rules
of Dunakeszi

Concession
of an
establishment

Omission
concerning
the Act on
strike

Sanctioning
improper use
of public areas

Dustbin
scavenging

Misdemean-
our; resisting
police
measures

Protection of
classified data

System of
criminal
records

Act on Civil
Procedure

National
Security
Services

Commissioner

Commissioner
for
Fundamental
Rights

Commissioner
for Future
Generations

Commissioner
for Future
Generations

Commissioner
for Future
Generations

Commissioner
for
Fundamental
Rights

Commissioner
for
Fundamental
Rights

Commissioner
for
Fundamental
Rights

Commissioner
for
Fundamental
Rights

Commissioner
for Data
Protection

Commissioner
for Data
Protection

Commissioner
for Data
Protection

Commissioner
for Data
Protection

Decision
of the CC

In process

In process

Annulment

In process

Rejection

In process

Refusal
(the local

In process

In process

Rejection

In process

In process

59

Reaction
of the
legislator

None

None

None

None

None

None

None

None
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IV. Petitions rejected or refused

 Date o f File Subject Date of rejection
1nitiation
1. 19/04/2012. gZLIGB;/QO 19 System of criminal records 18/09/2012.
AJB- Omission concerning the
2. 15/02/2012. 1874/2012  Act on strike 26/06/2012.
26/07/2012.

AJB- : : Refusal (the local
Sk P 2078/2012 Dustbin scavenging government withdrew its
decree)
4. 27/04/2012. B Rights of minorities 04/12/2012
' T 27092012 '8 :

V. Petitions the CC declared to be well-founded

Date of

e e e Subject Decision
1nitiation 0.q
decision
AJB- Government decree on  03/07/
Lo USRI, 2834/2012  student contract 2012. e
9. 16/02/2012. AJB- Sanctioning improper  12/11/ Annulment

1040/2012  use of public areas 2012.
Transformation of the

AJB- g ; 04/12/ Partial
3. 27/07/2012. Social Service System
2638/2012 of the Disabled 2012. annulment
Annulment
AJB- . . 17/12/ (previously the
4. 24/052012. igq00)p Familyprotection  9519"  chiry into force
was suspended)
AJB- Building rules of 17/12/
5. 15/02/2012. 1995/9012. Dunakeszi o,  omlime
Free legal aid
) concerning the
6. 22/03/2012. ¥ jo01g  Submission of ;3/112?/ Annulment
constitutional
complaint
AJB- Transitional Provisions 28/12/
7. 13/03/2012. 9309/9012  of the Basic Law 2012. Aot

VI. Petition maintained

Date of
Subject main-
tenance

Reason of
enquiry

Date of

initiation

Legal
27/09/2012. background
altered

AJB- Transitional Provisions

1. 13/03/2012. 93499019  of the Basic Law



3.3.
Projects

The Commissioner for Fundamental Rights Prof. Dr. Maté Szabé launched
a new working method in 2008. He examines every year topics which are
especially important for the society and the enforcement of the rule of
law and have a particular significance from the point of view of rights
and freedoms.

Within these defined fields, he initiates special projects which have par-
ticular focus and consideration within the Ombudsman office (initiating
particular inquiries, etc), in the media and the public presentation of the
Commissioner. Since there is no independent parliamentary institution
for the protection of the rights of children, the Commissioner operates
during his mandate also as an ombudsperson for children’s rights.

Projects in 2012 were:

* Child-Friendly Justice

* Penitentiary System with a Human face
* situation of Lawyers

* Dignity of Labour

* Losers of the Crisis

3.3.1.
Project on Children’s Rights — Child-Friendly Justice

There is still no special ombudsman for children’s rights
in Hungary; but the Commissioner fulfilled this role
effectively launching a special, proactive working method
in 2008 with annual children’s rights projects. The new




62 3. Activities of the Office

2011 on the Commissioner for Fundamental Rights), which gives even higher
priority to the protection of children’s rights and provides that in the course
of his activities the Commissioner for Fundamental Rights shall pay special
attention — among others — to the protection of the rights of children.

According to statistical data on Hungary 2012

* more than 200 000 children were registered as “at risk”

* more than 10 000 children were in the criminal justice system
* about 6000 children/year become victim of a violent crime

* 30 children/year die as a victim of physical abuse.

Within the framework of the Children’s Rights Project” the Ombudsman
defines a special area of interest every year. In 2012, following the agendas
of the European Union, the Council of Europe and the European Network
of Ombudspersons for Children (ENOC) he launched a Project on Child-
Friendly Justice with special focus on child victims, mediation, juvenile
justice and youth crime prevention. Choosing this topic was very reasonable
since thousands of children may get involved with justice systems, whether
as victims, defendants, witnesses or asylum-seekers, or when their parents
divorce and disagree over custody.

In 2012 Ombudsman Mité Szabé initiated ex officio, comprehensive

inquiries into the following topics concerning child-friendly justice:

1. system of child victim support

2. how does Hungary fulfil its international legal obligations concerning
child-friendly justice in general (also the conditions in juvenile
detention facilities)

3. mediation and other forms of restorative justice, use of alternative
sanctions

4. youth crime prevention, possibilities of reintegration

5. general evaluation of youth justice system (criminal, civil and
administrative procedures) from the aspect of children’s rights.

The basis of the Ombudsman’s investigations was the Council of Europe’s
Guidelines on child -friendly justice adopted in 2010 and the Council of Europe’s
Strategy on the rights of the child “Bwilding a Europe for and with children” 2012—
2015. The Guidelines on child-friendly justice aim to enhance children’s

#¥For the contents and English Summary of the Hungarian publication of the Project
see the Appendix at pp. 156-158.
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access to and adequate treatment in justice. In the current strategy the
program focuses on the following main objectives: promoting child-friendly
services and systems; eliminating all forms of violence against children;
guaranteeing the rights of children in vulnerable situation and promoting
child participation. It should be emphasized, that in accordance with Art. 1
of the UN Convention on the Rights of the Child (UN CRC) every human being
is a child under 18 requiring special protection and guarantees. The 10.
General Comment of the CRC Committee (2007) states that the reaction
given to an abuse of law made by a child shall be proportional with age,
maturity, necessities, circumstances of the children, and has to take into ac-
count the long-term interests of society (education, reintegration, not mere
punishment).

In May 2012 the Ombudsman ex-
pressed his concerns in a press release
over the draft Hungarian Criminal
Code which provides the lowering of
the minimum age of criminal respon-
sibility from 14 to 12 years in case of
committing serious, violent crimes.
This may result in the deprivation of
the child’s liberty if she/he is found
guilty. Previously, in 2010 the Ombudsman had stated that the provisions of
Minor Offences Act then in force were contrary to the right of children to
care and protection, as well as to their right to liberty. The contested provi-
sions lifted the prohibition on the confinement of juvenile offenders and
even permitted that fines imposed on them be converted to confinement.
Since, in spite of these warnings by the Ombudsman, the new Regulatory
Offences Act, effective as of 15 April, still allows the above sanctions, the
Commissioner for Fundamental Rights has requested the Constitutional
Court to review certain provisions of the Act. As Prof. Dr. Maté Szab6 has
argued several times, problems of “deviant” children can be solved primar-
ily nor with criminal sanctions, but with the close and dialogue-based co-
operation of child care professionals, social workers, child care institutions,
health care professionals, schools etc. to support prevention emphasizing
children’s best interest and respecting their universal rights.

The opening event of the project, titled “Justice with a Human Face — fun-
damental rights in and out” was organized in our Office on 24 April 2012, as
a joint event of another project focusing on detainees’ rights. Among the
participants were the Attorney General, the Minister of State for Justice
from the Ministry of Public Administration, representatives of the Office
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of Immigration and Nationality, the
Hungarian Helsinki Committee,
UNICEF Hungary, child care pro-
fessionals and psychologists. Main
issues on the agenda were the situ-
ation of juveniles in penitentiary
institutions, psychological effects of
imprisonment and their long-term
consequences. The Ombudsman’s
colleagues presented the main finding of the latest reports on inquiries car-
ried out in 2012 into several penitentiary institutions for juvenile offenders.

As in previous years, we preserved the tradition of organizing the project’s
closing conference as part of the events celebrating the Universal Children’s
Rights Day in November. On 22 November 2012, the Office of the
Commissioner for Fundamental Rights hosted this international conference
titled “Child-friendly justice — from Hungary to Europe”. Due to the financial
and professional support given by the Council of Europe’s special program
on children’s rights, we had the possibility to invite high level experts from
the Council of Europe, the European Commission, the UN CRC Committee,
the Children’s Rights International Network and among other Hungarian
specialists (e.g., National Judicial Council, UNICEF Hungarian Committee)
to address the participants. The conference also aimed to discuss the findings
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of the inquiries carried out this year by the Ombudsman and to give publicity
to more than 90 child care experts, police officers, judges, prosecutors,
academics, and ministerial representatives.

The Commussioner for Fundamental Rights as a national focal point of the
Council of Europe contributes to raising awareness of the institution’s work and
campaigns promoting the ratification of the relevant international conven-
tions. A separate menu item on Council of Europe related documents was
created on our webpage for children (www.gyermekjogok.ajbh.hu)

The Commissioner for Fundamental Rights continued his work in
the Monitoring Committee of the Strategy “Making Things Better for
our Children” set up by the Ministry of Human Resources. Besides,
Prof. Dr. Maté Szabé actively participated in the working groups on
child-friendly justice and domestic violence set up by the Ministry of
Public Administration and Justice.

The Ombudsman and his colleagues have been regularly participating in
the so-called Telekom Children’s Island. This year we set up a tent jointly with
UNICEF Hungarian Committee with the aim to establish direct contacts
with children and their parents and to enhance their legal consciousness by
several games and competitions. This year, having regard to the newly inte-
grated ombudsman institution, we included games to learn about minority
rights and environmental protection.

In 2012 Poland was celebrating the 100" anniversary of the setting up
of The Orphans’ Home and the 70" anniversary of the death of Janusz
Korczak, the Polish-Jewish educator, children’s author and paediatrician. To
mark this occasion, a memorial tablet dedicated to Janusz Korczak, killed
in the Treblinka extermination camp, was inaugurated in our Office on
International Human Rights’ Day, 10 December 2012. The honour guests
and speakers of the event were H.E. Ilan Mor, Ambassador of Israel, H.E.
Roman Kowalski, Ambassador of Poland, Zsolt Németh, Minister of State of
the Ministry of Foreign Affairs of Hungary and Péter Feldmdjer, President
of the Federation of Hungarian Jewish
Communities. At the ceremony Ambassador
Kowalski thanked Ombudsman Miété Szabé
for his initiative and presented to him the Gold
Cross of Merit awarded by the President of
Poland in recognition of his merits in strength-
ening human rights and developing Polish- [ESF RIS I
Hungarian relations in this field. The Janusz FIBFVTTEF 8 FUTIHETEH
Korczak memorial plaque has been placed in [SUETLLSN KLLLLILIT
the hall named after him. The plaque was un-
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veiled by Maté Szabé and H.E. Marek Michalak, Ombudsman for Children
of Poland.

The project in numbers:

* On the spot inspections: 4 in penitentiary institutions for juvenile
offenders; 1 concerning segregation (in Jaszapati), 1 (in a nationality
school, still in process) 2 in Fét Children’s Home;

* Questions/complaints sent via our webpage created for children: 126 ;

* Events organized by Ombudsman: 5 (2 conferences, 1 inauguration of
memorial plaque, 1 participation on Telekom Children’s Island, 1
participation on International Day of Deaf event) ,

* Presentations made on events and conferences by the Ombudsman/staff: 27
(7 on conferences abroad);

* Participation of the Ombudsman/staff on international events, seminars: 42

* Petitions to the Constitutional Court: 4

* Recommendations in reports: 36

* Participation in national working groups: Working Group on
Child-Friendly Justice/Ministry of Public Administration and
Justice/, Working Group on Domestic Violence/Ministry of Pub-
lic Administration and Justice/; Working Group on Human rights/
Ministry of Justice/, Monitoring committee of the Strategy of “Making
Things Better for our Children”/Ministry of Human Resources

* Cooperations/partnerships: Furopean Network of Ombudspersons for
Children (full member); EUROCHILD (associate member); Blue Line
Child Crisis Foundation (Kék Vonal Gyermekkrizis Alapitvany (Joint
events in autumn 2012)

Our senior staff member responsible for the Project

I

Dr. Agnes LUX graduated from Eétvos Lo-
rand University of Budapest in political science
(2005) and law (2010). Since 2008 she has
been working for the Office of Parliamentary
Commissioners / Office of the Commissioner
for Fundamental Rights, where she has been
head of the Ombudsman’s children’s right pro-

ject since 2010.
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3.3.2.
Project on the Penitentiary Institutions of Hungary

The Commissioner for Fundamental Rights paid particular attention to the
human dignity and the rights to life and humane treatment of those limi-
ted in their freedom (persons in custody, convicted, detained under alien
policing) in 2012, as well, for one cannot dispute the actual and/or perceived
exposedness of detainees.*’

The rule of law and the democratic principles of law require that the im-
plementation of the loss of freedom should be humane, educational and lead-
ing back to society, in other words, the convict should be given the chance of
rehabilitation.

Press release: 24/07/2012

Children’s home, juvenile correctional centre or prison? The Ombuds-
man’s inquiry in the special children’s home in Fot

The special children’s home in Fot reminds the Commissioner of a law enforce-
ment institution. On the basis of the on the spot inquiry and those laid down in
the institution’s documents Mdté Szabé has found that in the institution, which
cares for children with psychological problems, measures restricting liberty of the
person are applied even in the absence of dangerous conduct as defined in the
Child Protection Act.

Resolution 13/2001 (14 May) of the Constitutional Court points out the
following: “The convict is not an object, but a subject of law enforcement who has rights
and duties. ... The margin values of the constitutional framework of law enforcement
are partly set by the right to human dignity and personal safety on one hand, and by
the prohibition of torture, cruel, inhuman and degrading treatment and punishment
on the other. It can be deducted from this framework, as well as from the
constitutional prohibition pertaining to the limitation of the essential content
of fundamental rights, to what extent the state may interfere in the life of the
individual and put restriction on his/her basic rights and freedoms under the
pretext of implementing punishment and other measures.” The treatment of
detainees may be deemed legal if it complies with both the prevailing legal
regulations and the expectations formulated in international agreements.
The penitentiary system is an important element of the social and political
control mechanisms in the broad sense. Beside law enforcement, jurisdiction,

“For the contents and English Summary of the Hungarian publication of the Project
see the Appendix at pp. 159-163
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civic education and the normative structures (values, ethics, model ways of
life), the penitentiary system is also a strong sanctioning instrument. In a
state governed by the rule of law, penalty should also serve behavioural cor-
rection as an instrument of education and re-socialization.

Law enforcement has its global aspects, as well. One can find more and
more foreigners and migrants of various nationalities among perpetrators.
The number of migration-related crimes is increasing, so is the number of
detainees who do not speak the official language of the host country. At the
same time, with the trends toward international, e.g. European standard-
ization of penitentiary rules, the role of global and regional control norms
and institutions in law enforcement is increasing (e.g. the Convention against
Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment,
and its implementation/supervision mechanisms). It is a major success that
on 24 October 2011 the Hungarian Parliament adopted Act CXLIII of
2011 on the Promulgation of OPCAT. Under the provisions of Article 24 of
OPCAT, Hungary opted to introduce its own national prevention mechanism
as of 1 January 2015: this task will be carried out by the Commissioner for
Fundamental Rights.

The phenomenon of the “crisis of crisis management” is manifesting it-
self in law enforcement, as well. Law enforcement is using the penalty of
imprisonment more and more; however, since additional funding for law
enforcement is scarce or non-existent, the penitentiary system is chronical-
ly overcrowded,” inhumane and degrading. What the over-burdened and
under-paid personnel neglects is exactly the function of education and re-
socialization. Therefore, an ever-growing number of convicts may become
repeat offenders or carriers of prison abuse; special treatment requirements
vis-a-vis juvenile delinquents and those in custody pending trial are rarely if
ever met. Crisis management institutions themselves may be over-burdened
by the crisis to an extent when functional anomalies and troubles may arise.

#Utilization ratio of domestic penal institutions between 2007 and 17 December 2012:
2007 — capacity (number of detainees): 11,252; actual number of detainees: 14,353;
utilization ratio: 128%

2008 — capacity: 12,556; actual number: 14,743; utilization ratio: 117%

2009 — capacity: 12,042; actual number: 15,432; utilization ratio: 128%

2010 — capacity: 12,335; actual number: 16,328; utilization ratio: 132%

2011 — capacity: 12,604; actual number: 17,210; utilization ratio: 137% and

2012 - capacity: 12,609; actual number: 17,524; utilization ratio: 139%
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Press release: 10/05/2012

Prisoners in overcrowded cells, on three-storey bunk beds — the Ombuds-
man on circumstances in two prisons

Madté Szabo has found the circumstances in the Pécs and Szolnok prisons in-
humane and humiliating and asked the Chief Commander of the Hungarian
Prison Service to take steps. In both places there are plans for improving the
situation but neither has the financial means to realise them.

Press release: 31/05/ 2012

The Ombudsman on the Mandatory Employment of Detainees

It should not be of a coercive or punitive nature. There should be unified
legal regulation, including that of the wages. Social security entitlements
should be included. These are, among others, the points raised by the
Commissioner for Fundamental Rights with the competent Minister in
connection with the employment of convicted persons, mandatory since
1 January.

According to the amendment of an Act effective as of 1 January 2012, convicted
persons have to perform work. At present detainees are employed within peni-
tentiary institutions, in economic companies of penitentiary institutions and/
or in outside business organisations. Maté Szabé Ombudsman has conducted
an ex officio inquiry to find out whether such work qualifies as coercion or as
mandatory work and analysed the labour law and social security implications
of such employment.

Having reviewed the relevant regulations Mdté Szabé Ombudsman has found
that pursuant to the observations of the International Labour Organiza-
tion, convicted persons may perform work in other business organisations if
they give their written consent, although this voluntary consent is rather of a
formal character, since the conditions are far from being similar to those in free
labour law relations.

Among the detainees, extremely exposed are those not speaking Hungarian
and foreign children torn from their adult relatives, i.e. unaccompanied
foreign minors who, due to their age, are not in the position to independently
exercise their own rights. It is rightfully presumed that, due to their lack of
knowledge of the Hungarian language and the local circumstances, especially
while in detention, even foreign adults not speaking Hungarian would not be
able to file a complaint to the Commissioner for Fundamental Rights if their
rights or the rights of their under-aged children were infringed upon.

This project was closely intertwined with the project on the rights of law-
yers and their clients. It was prompted by practical experience, a typical prob-
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lem of lawyers: legal counsels having difficulties entering penitentiary insti-
tutions and having to wait several hours before they can speak to their clients.
Infrastructural conditions for maintaining contact with the detainee are not
duly provided in every prison, either. On the other hand, law enforcement’s
demand to have the institutions’ special discipline observed is also natural.

In view of all of the above, the Ombudsman deemed extremely important
that the problems related to the assertion of fundamental rights in the afore-
mentioned fields be uncovered and solved. Within the project’s frameworks,
the Commissioner for Fundamental Rights inquired into two major topics.
During his investigations, he tried and explored the connection between the
fundamental rights situation of detainees in penitentiary institutions and that
of foreigners detained under alien and asylum policing. The Commissioner
has published a detailed report on his findings, dilemmas and proposals in
a separate booklet.

In the course of the project, on the spot inspections were carried out in 10
penitentiary institutions and 3 temporary alien detention facilities. Altogether
17 reports have been compiled on the following subjects:

* On healthcare for juvenile detainees (Pécs, Juvenile Section; Tokol; Kecskemét;
Szirmabesenyd)

* Evaluation of the conditions for providing healthcare to detainees (Pécs, Adult
Section; Gydr; Sdtoraljaiijhely; Allampuszta; Solt; Forensic Psychiatric Mental
Institution; Marianosztra)

* Social security status of working detainees and the dilemmas of their employment

* The rights of unaccompanied minors (Fot)

* Observations of the Ombudsman’s inquiry into the detainees’ reintegration into
sociely

* Detention of families with small children under alien policing (Békéscsaba)

* Detention of single males from outside Europe under alien policing (Nyirbdtor)

* How many bars are needed to protect a child? (Special Children’s Home of Fot)

Press release: 13/09/2012

There is worse than prison: Temporary hostel of restricted access,
Nyirbdtor — on the spot inspections of the ombudsman

Buildings in terrible conditions, plastic bottles used instead of toilets,
abused persons in detention, continuous violations of human dignity.
Prof. Dr. Mdté Szabé ombudsman asked the General Prosecutor, the
Chief of Police of Hungary and the Minister of Internal Affairs for inter-
vention after inspections made on the spot at Nyirbdtor temporary hostel
of restricted access.
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At Nyirbdtor temporary hostel of restricted access mainly single men, illegal mi-
grants coming from countries outside of Europe are held in custody for a period
no longer than 12 months. During their two-day visit, members of the staff of
the Commissioner for Fundamental Rights spoke with 62 foreigners out of 207
and with members of guard personnel. As to their general impressions, living
conditions of foreigners accommodated in bwilding ,,A” practically were similar
as i a prison, while those accommodated in building ,,B” were living under
even worst conditions, this building under present circumstances is unsuitable
for detention.

Most of the staff members of the temporary hostel of restricted access speak
no foreign languages, thus persons in detention had to communicate with ges-
tures. Verbal abuse of detainees is part of the guarding-routine and active abuse
is mot uncommon. According to the house-rules, detainees are not allowed to
bring bread to their cells, a rule being controlled through inspections including
mouth-examination, constituting a degrading treatment.

Two conferences (on 24 April and 30 October 2012) and a press conference
were held where representatives of organs cooperating with the Office of the
Commissioner for Fundamental Rights also had a chance to comment on the
aforementioned subjects.

We can conclude that the project was a success. It made possible to explore
and understand the fundamental rights context of penitentiary detention and
detention under alien and asylum policing and to convey our observations to
those who are able and willing to act in this cause. If they come through,
the exposure of problems, fundamental rights conflicts and dilemmas by the
Ombudsman and the formulation of opinions based on fundamental rights
argumentation have not been in vain.

Our senior staff member responsible for the
Project

Dr. Erika PAJCSICSNE-CSORE received her
law degree at the Faculty of Law of E6tvos Lo-
rand University of Budapest in 1983. During the
period of 1995-2011, she was a senior counsellor
and the head of department of the Office of the
Parliamentary Commissioner for Civil Rights.
Since 1 January 2012 she is the head of Inquiries
Department 2.
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Project on the Situation of Lawyers

In the wake of his project on the penitentiary system (inquiring into the
basic legal inherence of the detention of convicts in penal institutions
and foreigners under alien policing and asylum procedures, and into
the rights of lawyers and their clients), the Ombudsman started his Pro-
ject on the Situation of Lawyers and the Protection of the Rights of Lawyers
and Their Clients in 2012.** The Ombudsman’s comprehensive inquiries
focused on the implementation of the rights of lawyers and their clients,
the practices of bar associations and the constitutional monitoring of the
related regulations.

Press release: 02/05/2012

On the new text of the oath of lawyers

The stipulation of secrecy has been eliminated from the current oath of law-
yers, which is contrary to Hungarian legal traditions; furthermore, it can
destabilise the confidence-based relationship between clients and lawyers —
the Ombudsman has found in the first report of his comprehensive inquiry
into the profession of lawyers. Moreover, the fact that the oath confuses
public law officials and lawyers working in the private sphere gives the
impression that members of the profession of lawyers form part of the body
of civil servants.

The new Basic Law does not contain any particular provision on the legal
profession. In its chapter Freedoms and Fundamentals, the Basic Law deals
with some (judicial) procedural guarantees (Article XXVIII) emphasizing
that anyone indicted in criminal proceedings shall be entitled to defence
at all stages of such proceedings and defence counsels shall not be held
accountable for their opinions expressed in defence arguments.

The role of lawyers, the activities of legal and defence counsels are of
major importance not only for the proper functioning of the justice sys-
tem, ensuring the right to legal defence, but, in general, from the point
of view of the protection of individual fundamental rights, as well. Access
to legal representation and defence, operation of lawyers without fear
and outside influence, equality of arms and ensuring contact are all very
important requirements.

“For the contents and English Summary of the Hungarian publication of the Project
see the Appendix at pp. 159-163
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Press release: 19/09/2012

The Ombudsman on the strict liability of lawyers

Access to defence and representation by lawyers, the equality of procedural
legal instruments and the operation of lawyers without fear and outside
influence are of primary importance from the point of view of the protection
of the fundamental rights of individuals. These requirements were put at
risk by the amendments to Act V of 2006 on Public Company Information,
Company Registration and Winding-up Proceedings which entered into
force on 1 March 2012, therefore the Ombudsman started an ex officio
inquiry in the course of which he requested information from the Minister
of Public Administration and Justice and the President of the Hungarian
Bar Association.

Just as in the case of previous inquiries, the rule of law and the require-
ment of legal certainty (Article B, Paragraph (1) of the Basic Law),
the enforcement of the right to fair procedure (Article XXIV), i.e.
transparency, unimpeded operation and professional quality control by
the bar, are of paramount importance from the point of view of practice
and regulation.

The right to defence is substantial both as an individual right and from
the point of view of the law’s institutional protection aspect and the fulfil-
ment of the obligations by the state.

Press release: 26/09/2012

Regulation of the appointment of defence lawyers in need of reform —
findings of the Ombudsman

If in the pre-trial stage of criminal proceedings the accused person is un-
able to pay for the services of a lawyer of his or her own choice or the lawyer
prescribed by law, the defence counsel for the accused is chosen by the same
authorities which are otherwise interested in the success of the accusation.
The present system of appointing lawyers in such a manner does not serve
the effective enforcement of fundamental constitutional rights, in particu-
lar the rights of defence — states Mdté Szabo Ombudsman in his recent
report on a comprehensive inquiry into the legal profession.

The new Ombudsman Act (CFRA), quite reasonably from the perspective
of constitutional law, does not entitle the Commissioner for Fundamental
Rights to investigate, either ex officio or acting on a complaint, the
activities, practices and decisions of lawyers; however, it was not even
needed for laying the jurisdictional foundation of the project.
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Press release: 26/09/2012

The Ombudsman on services providing legal aid

Access to law is one of the most important guarantees of the enforce-
ment of the rule of law, it is however insufficient to ensure it only on a
constitutional level. For those who do not possess sufficient financial
resources the state shall provide legal aid so that they be able to use
legal assistants necessary for the effective enforcement of their rights.
It is mot only by the intervention of a legal assistant, out of court, that the
burden of courts can be reduced but also by preventing litigious situations,
for example by receiving clients and giving clients timely and personal-
ised legal information. In his inquiry the Commissioner for Fundamental
Rights focused on the enforcement of the principle of the rule of law, on the
requirement of legal certainty derived from it and on due process.

By virtue of Section 18, Subsection (1), Paragraph d) and Subsection (4) of
the Act on the Commissioner for Fundamental Rights (CFRA), however,
the Commissioner for Fundamental Rights is entitled to inquire ex officio
into the activities of public bodies with mandatory membership, such as
bar associations.

Pursuant to the CFRA, ex officio proceedings aimed at eradicating the
improprieties related to fundamental rights, arisen in the course of ac-
tivities of the authorities were extended to investigating improprieties af-
fecting larger groups of citizens, the enforcement of fundamental rights
and to initiating legislative amendments with the competent ministries.

Press release: 20/12/2012

On the decision of the Constitutional Court concerning legal aid
The Constitutional Court, approving the petition filed by Ombudsman
Maté Szabd, in its decision of 18 December 2012 declared as contrary to
the Basic Law and annulled the provision of the Act on Legal Aid which
excluded that persons in precarious social situation submitting a consti-
tutional complaint receive legal advice and legal representation financed
[from state budget.

In carrying out his task, the Commissioner for Fundamental Rights
closely cooperated with the bar associations, the Hungarian Helsinki
Committee, and tried to involve the competent ministry, the leaders of
the penitentiary institutions, the prosecution and the police, as well.

The project summarized the complaints received from citizens and
prepared the following reports:
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. On changing the text of the oath of lawyers;

. On the practice of appointed counsel;

. On the current situation of legal aid provided by the state;

. On the necessity of fundamental rights training of lawyers;

. On the problems related to the regulation of the management of

deposits in the care of lawyers;

6. On clarifying some elements of the disciplinary proceedings against
lawyers;

7. On fines imposed on lawyers by the registry court;

8. On the circumstances of maintaining contact between lawyers and
their clients;

9. On the liability insurance of lawyers.

QU b 0O N —

The project was intended to hold a mirror to the state, the legal profession
and the society so that those in need and their legal representatives could
exercise their fundamental rights at the highest possible level.

During the implementation of the project, special attention was paid
to the lawyers’ ability to operate without fear and unwarranted outside
influence and to the equality of procedural right’s instruments.

The project was announced at a press conference held by Maté Szab6 in
March 2012. On that occasion, Janos Bandi, President of the Hungarian
Bar Association, Bence Rétvari, Secretary of State of the Ministry of Public
Administration and Justice, and Andras Krist6f Kovacs, Co-President of
the Hungarian Helsinki Committee also shared their thoughts on the
subject. State Secretary Rétvari promised that the findings and recom-
mendations of the project would be used in the legislative process. The
project was closed on 26 September 2012 with a high-level professional
round-table conference that was attended, beside the aforementioned in-
vitees, by Péter Dardk, President of the Curia and the representative of
the Supreme Prosecutor’s Office, and with a press conference summariz-
ing its outcome.
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Our senior staff member responsible for the Project

Dr. Péter SERES graduated from the Faculty
of Law of Eo6tvos Lorand University in 1995.
He worked in one of the biggest law firms of
the country till 2005, first as an associate
then, from 1998, as a partner. From January
2006 he has been working at the ombudsman’s
office as a senior legal advisor in charge of ci-
vil and administrative cases. Beside the highly
recognized Project on Lawyers (2012), he is
participating in several other projects, as well
(e.g. the project on “hate speech”).

Dr. Nikolett DOCZE graduated from the Faculty
of Law of Szeged University in 2006 and from the
Institute of Postgraduate Legal Studies of E6tvos
Lorand University in Budapest in 2009 (majored
in EU law). Between 2006 and 2009 she worked
as an associate in a law firm specializing in
international law. She received her mediator dip-
loma from Lege Artis Adult Education Institute in
2011. She has been working in the ombudsman’s
office since 2009. She is specializing in education,
discrimination, equal opportunity and national
minority issues and in issues related to lawyers
and various areas of civil law.
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3.34.
The "Dignity of Labour’ Project

Work plays an important role
throughout the most part of people’s
life. Individuals often dream about
having a work life that will be re-
warding and meaningful; at the same
time, people have to struggle with
disappointment in their work lives
as they seek to adapt to situations in
which they often have little control
or autonomy. For many people, working is the “playing field” of their
lives, where their interactions with others and with existing social mores
are most pronounced, with opportunities for satisfaction and even joy, as
well as major challenges and, at times, considerable psychological and
physical pain. Consequently, there is no doubt that the working activity
or its absence, that is, unemployment is a major concern in people’s
lives. The persisting crisis and the increasing unemployment not only in
Hungary but all over the world drew the attention to the importance of
employment.*’

In 2012, a number of changes were introduced in the field of the regu-
lation of employment relationships. As of 1 January 2012, the Basic Law
has been in force replacing the former Constitution. The new Basic Law
pays special attention to the role of work, setting out several new elements
in the rights and obligations related to working activity. In July, the new
Labour Code entered into force which contains a number of novelties,
ensuring, however, fewer safeguards for the employees from a certain
aspect. As of 2013, the government introduced a new community employ-
ment program whose objective is to ensure work to 200,000 people.

As a consequence of what has been described above, the Commissioner
for Fundamental Rights launched a project entitled as “Dignity of
Labour.” The project examined the implementation of the right to work
and of other fundamental rights in the world of work, such as the right
to human dignity, compliance with the requirements of equal treatment
and of the rule of law.

“For the contents and English Summary of the Hungarian publication of the Project
see the Appendix at pp. 164-166
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Within the project, the inquiries took two directions. One of them focused
on keeping to the requirement of equal treatment. Since in compliance with
the law on establishing the procedure and competence of the Commissioner
for Fundamental Rights, the Commissioner shall pay special attention to
the rights of the most vulnerable social groups, therefore the he principally
focused on the employment opportunities of the people belonging to the
different protected groups such as

¢ women and mothers with small children,

* career starters,

* homeless people,

* people with disabilities.

The ombudsman examined the employment of women and mothers
(parents) with small children in different alternative forms - like
teleworking and part time work — in both the public and the private
sector. Employment opportunities for career starters were also explored.
In addition, the ombudsman surveyed what opportunities and assistance
were available to homeless people and detained people to help them
return to work. Furthermore, the project examined the impact of benefits
given to employers employing people with disabilities, and the practical
implementation of integrated employment for these people.
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a) Work opportunities of women and mothers (parents) with

small children

Persons belonging to protected groups, especially the chances for employ-
ment of mothers (parents) with small children, their opportunities for part-
time employment or teleworking and their further training are among the
main topics of the 'Dignity of Labour’ project.

The inquiry aimed at assessing the possibilities of part-time employ-
ment for mothers with small children in the public sector, the range of
courses the labour centres organised for this specific group, the prac-
tice of labour recruitment and the relevant problems and practices in the
private sector. The employment of parents with small children was more
difficult because of the lack of jobs, the rare possibility for non-typical em-
ployment forms (such as teleworking and part-time work) and the refusal
by employers of flexible working hours. One of the biggest obstacles for
the employment of women and parents with small children was that they
could not arrange care for their children for the time they are at work.
In his previous reports the Commissioner stated that the system of day-
time care of children was dysfunctional in many parts; there were not
enough places in the créches and kindergartens or they were overcrowd-
ed. Neither did the opening hours of these institutions fit the working
hours of the parents. The employment rate of mothers with small children
in Hungary was the lowest employment rate among the EU Member States
in the case of the occupation of those who bring up children under 3 years
(14 %). The revealed circumstances had a great impact on the employ-
ment opportunities of women, and the obstacles hindering them to return
to work may violate their right to work. The Ombudsman requested the
Minister for National Economy to pay special attention to the improve-
ment of the opportunities of women in the labour market.

b) Employment opportunities for career starters

Two inquiries were launched concerning the career starters. On one hand,
the Commissioner generally reviewed what opportunities the career
starters may have without prior work experience on the labour market and
what kind of assistance they receive in order to get a job as soon as possible.
On the other hand, the Commissioner examined if the competent special
Ministries assisted the employment of the career starters who involuntarily
stayed outside higher education in the course of the preparation of the
higher education reform and the establishment of the envisaged number
of future students. It was the subject of a separate inquiry to see if illegal
child work exists in Hungary and how the competent organs act against it.
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Press release: 03/09/2012

The Ombudsman on the employment opportunities of young people
unable to get into higher education

Young people preparing for their final examination but unable to get into
higher education as a consequence of changed student quotas did not — and
still do not — have at their disposal career orientation possibilities related to
Sfurther education or to choices of professions or jobs, clear and easily acces-
sible information material, or professional guidance on the basis of which
they could make responsible and informed decisions. The Ombudsman at-
tributes this to a failure of the competent organs and says that this situation
has brought about a permanent and present danger of the infringement of
legal certainty; furthermore, it carries in itself the permanent and present
danger of infringement of the right to the free choice of a job or profession of
young people starting their career.

c) Employment opportunities for the homeless in Hungary

Also two inquirieswere launched concerning the employment opportunities
of homeless people. In the first half of the year, the Commissioner for
Fundamental Rights inquired into the employment opportunities of
homeless people in the capital to see what kind of assistance they receive
in order to return to the world of work. In the second half of the year, he
extended his inquiry to the homeless people in the countryside in order to
get a thorough picture about the situation and employment opportunities
of homeless people.

Pursuant to Article 18(4) of the Ombudsman Act within the ’Dignity
of Labour’ project the Ombudsman started a comprehensive ex officio in-
quiry aimed at preparing a situation report from a fundamental rights
point of view on the employment opportunities of the homeless and on
the possibilities and problems of their integration or reintegration into
the world of work.

As a first step of the comprehensive inquiry the Commissioner re-
quested relevant information and data from the Minister of National
Resources, the National Employment Service, the Local Government of
Budapest and the Local Employment Office. In parallel, information was
also gathered in a more informal way, via personal consultations, from
the civil representatives of homeless-service who had practical experience
in the field (the ’Oltalom’ Charity Society, the Public Foundation for the
Homeless, the Social Methodology Centre of Budapest, the Hungarian
Maltese Charity Service and the Shelter Foundation).
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Concerning the employment of the homeless and their access to
work, the professionals of social services pointed out that most often the
greatest obstacle was their lack of employability. Due to their mental
and physical condition, they need thorough and careful social assis-
tance and mental health treatment to become employable. Those who
become employable, however, sooner or later succeed to reintegrate into
the labour market. The professionals also highlighted the importance
of employment in the (social) institutions, the necessity of increasing the
number of protected employment forms and, finally, the importance of
gradual progression as a decisive criterion of effectiveness. Concerning
the attitude of the homeless to work, they reckoned that they were ba-
sically willing to work. However, their inclination for looking for work
and for performing work decreases in parallel with their state of sociali-
sation.

Governmental answers showed that the employment system, in prin-
ciple, meets the minimum criteria as defined by rules of law. On the
other hand, complex and personalised solutions are missing from the
inflexible system (which is also applied in a discriminatory way), there-
fore it is practically inefficient.

d) The state of employment of people with disabilities in Hungary
The employment of people with disabilities is an extremely complex
task. Consequently, four inquiries were launched in this field. In the
course of the first inquiry, the Commissioner considered the employment
opportunities of people with disabilities, the legal context facilitating
that and the forms of assistance in general. Following that, an inquiry
into their working conditions, the opportunities for creating disability-
friendly work places and the integrated employment opportunities
of people with disabilities took place. The basis for employment is
the insurance of adequate training. Consequently, the Commissioner
paid special attention to that if proper education and vocational
training are ensured for the people and with disabilities and if it is
possible for the adults to participate in labour market trainings and
vocational training services in the spirit of life-long learning in order
to extend their eventually outdated knowledge with new competitive
knowledge and vocation. In connection with one concrete complaint,
the Commissioner also inquired into the obstacles of employment of
people under conservatorship precluding legal competency.
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Press release: 24/07/2012

The Ombudsman on legal barriers to the employment of persons with
disabilities

In the Hungarian legal system there is no single definition for ‘person with
disabilities’. Job centres use a broader notion of persons with reduced work
capacity, a notion which includes both persons suffering from health prob-
lems and persons with disabilities. The support scheme does not provide
incentives for employers to employ persons with disabilities. Mdté Szabo
Ombudsman has inquired into the domestic regulation and the employment
opportunities of persons with disabilities.

On the one hand, the Ombudsman found that there was progress in the
legal background concerning disabilities for instance in the following
fields: educational and rehabilitation programs, measures for accessibility,
institutions supporting the mentally handicapped, local community
care and home care service, measures for independent life conduct and
the special legal remedies enabling people with disabilities to enforce
their rights. On the other hand, people with disabilities still suffer
disproportionate exclusion from the labour market. The information
from the Minister of National Resources, the job centres of all government
offices, the National Employment Service, the Equal Treatment Authority
and several civil society organisations representing the interests of people
with disabilities were involved in the inquiry.

The Ombudsman stated that although job centres perform their tasks
in accordance with the rules of law, there were not many people with dis-
abilities who visited the centres. Most job centres did not present physical
obstacles for people with disabilities; however, the level of accessibility was
different for the various groups. Unfortunately, the legal regulation failed
to define the concept of ’people with disabilities” and, as a consequence,
there was no single system of registration concerning the employment of
people with disabilities. The wage subsidy system needs to be substantially
reviewed, as in its present form it does not provide an incentive for employ-
ers to employ people with disabilities. It would be extremely important to
strengthen the cooperation of civil society organisations and job centres.
The experience of the past years showed that people with disabilities are
rather open to civil society organisations, which help their employment
more effectively with their elaborate methodology and programmes. In
the establishment of a complex system of rehabilitation one also needs to
lay a much stronger emphasis on the education of people with disabilities.

Secondly, the project targeted to analyse the problems concerning fun-
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damental rights in the field of public employment via inquiries pursuant
to individual complaints. In this regard, the project aims at giving a gen-
eral situation report on the issue.

1, on the spot investigations

2, aspects of equal opportunities

3, aspects of sustainability

4, individual complaints

5, comprehensive systemic situation

The Ombudsman on community employment

Press release: 04/10/2012

On the basis of the experience of the on-site inspections carried out by his
working group Ombudsman Mdté Szabé emphasised the problems related
to the payment of the wages of persons in community employment to the
consequences of not participating in community employment and to the ab-
sence of training. Relying wpon his preliminary report the Commissioner for
Fundamental Rights has already formulated his recommendations to the
local governments concerned as well as to the competent Minister.

Press release: 27/12/2012

A nine-month inquiry of the commissioner for fundamental rights has re-
vealed improprieties constituting an infringement of the requirement of legal
certainty and violating basic rights of persons in community employment.
In his report Mdté Szabé has wrged the competent ministries to the early
implementation of several measures to eliminate problems and improprieties
concerning the regulation on community employment and its application.

1. Preliminary report based on the experience of the on the spot
investigations

In the report prepared on the basis of the experience of the on the spot
investigations in the settlements of Jaszkarajend, Gyongyos, Batonytere-
nye and Many, the Commissioner highlighted four important problems
that require the ombudsman’s fast reaction:

* remuneration, payment of wages

* cancellation of trainings

* consequences of being out of public employment

* the anomalies arising from the control of the obligation to cooperate
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2. Report on equal opportunities

The purpose of the complementary inquiry connected to the general
inquiry was to establish if the public employment system has elements
supporting the accomplishment of equal opportunities which facilitate the
employment integration of the people of Roma nationality.

3. Report on sustainability

On one hand, the inquiry based on on the

— spot investigations as well sought to answer
-

,—*\ the question if the objectives of the “START”
program (enhancement of local solutions in
the field of food and energy supply, value
creative work of productive nature) are
fulfilled. On the other hand, it intended to
gather the local government practices.

4. Inquiry based on individual complaints

The inquiry conducted at the Metropolitan National Civil Defence sought
to answer the question if the public employment practice of the state
organs complies with the provisions set out in the law on the national
public employment program

5. Comprehensive systemic report

The purpose of this report was to draw a comprehensive map at national
level about the system of public employment.

Thirdly, the inquiries examine the implementation of collective rights,
especially the right to strike. In the framework of the Project, three petitions
were submitted to the Constitutional Court regarding the right to strike,
student contracts and the new Labour Code. In addition, a number of
events were organized in the framework of the Project throughout the year.

Press release: 17/10/2012

Constitutional Court petition concerning the Act on the termination
of early retirement pension, on allowances paid before reaching the
old age pension age limit, and on service allowance
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According to the Commissioner for Fundamental Rights certain provisions
of the Act on the termination of early retirement pension (paid before reach-
ing the old age pension age limit), on allowances paid before reaching the old
age pension age limit, and on service allowance are contrary to the principle
of the rule of law, to the right to the protection of personal data, as well as to
the right to social security. Taking into account the submissions of nearly 30
mndividuals and of two civil society organisations, Mdté Szabé has initiated
with the Constitutional Court the ex post review of the compliance of the Act
with the Basic Law.

Our senior staff member responsible for the Project

Dr. Adrienne ZEMPLENYI graduated from the
Faculty of Law of J6zsef Attila University in 1991.
After having passed her bar exam, she received
her second diploma from the Budapest Univer-
sity of Economics in 2003. In 2010 she graduated
from the training programme of the US Federal
Mediation and Conciliation Service as a mediator
and arbitrator. She has been working at the
ombudsman’s office since 2004 specializing in
labour, employment and social security issues.
In 2009 she was the project leader of the Office’s
Project on the right to strike.
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3.3.5.
Project on the “Losers of the Crisis — in the Captivity of
Legal Provisions”

Within the framework of the project entitled “The Losers
of the Crisis** the Commissioner for Fundamental
Rights has been conducting several comprehensive
inquiries about the effects of global crisis on hu-
man rights. Numerous phenomena and symptoms
related to fundamental rights are brought about by
this hard and critical period of economic, social and
moral crisis. The Ombudsman has been mapping the
treatment of uncovered problems and conflicts within
the framework of the protection by state institutions.
The project aims to propose solutions on how eventually improper practices
related to fundamental rights or the deficiencies and contradictions of the
relevant legal background can be remedied with the Ombudsman’s human
rights’ instruments.

Financial and economic difficulties affect the whole society adversely.
They do however strike especially hard persons belonging to the most vul-
nerable groups of society, such as ethnic minorities, disabled persons, elderly
people etc. The new Ombudsman Act, in effect as of 1 January 2012, defines
as an important priority the enhanced protection of the rights of persons be-
longing to the most vulnerable social groups. Parliamentary Commissioners
have always paid special attention to the protection of the fundamental
rights of persons who, left by themselves, are not or only partially able to
protect their rights. The project ‘Losers of the Crisis’ focuses on problems
and negative processes affecting especially vulnerable social groups and on
measures of the State in connection with which one can best show the consti-
tutional improprieties in legal practice.

The crisis, however is a challenge not only for the vulnerable groups, but
in some way, for all social groups, including middle-class families with chil-
dren. These families are dealing with decreasing income and increasing
debts, and are having difficulties to support their children.

As a result of the economic crisis the financial situation of citizens and of
their groups is becoming less stable. There is a decrease in social solidar-
ity, and under the impact of the new challenges it is becoming more and

*For the contents and English Summary of the Hungarian publication of the Project
see the Appendix at pp. 167-172
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more difficult for the State to play its role and to find the right objectives.
So, the concept of crisis has multiple layers: besides the economic downturn,
it also has impacts on the inclusive capacities of society. Times of financial
crisis generally favour extremist ideologies and tendencies of scapegoating
the most vulnerable groups for economic difficulties. Equally, within the
concept of crisis, the ombudsman has to deal with the reactions of the State,
which are often dysfunctional: the State tends to leave citizens alone by cut-
ting back social transfers. In compensation, the concept of public order be-
comes central and tendencies of criminalisation prevail instead of resolving
social problems. The State has to be very conscious when choosing methods
to resolve financial problems and their consequences in society. Keeping in
mind the European norms of rule of law and fundamental European values,
the use of certain administrative and legal means and methods is not ac-
ceptable even in times of crisis. The Ombudsman has a double role to play:
in addition to pointing out specific fundamental rights concerns, he has to
call attention to these concerns and bring to the surface any bottom-up best
practices and civil society initiatives.

Press release: 12.12.2012.

The Commissioner on the Constitutional Court’s Decision

Maté Szabo ombudsman holds the Constitutional Courl’s decision of 12
November exemplary in terms of the enforcement of the rights of the affected
vulnerable people and the protection of fundamental rights in Hungary in
general. The Constitutional Court declared unconstitutional and annulled
the provision of the Minor Offences Act on the basis of the petition of the
Commussion for fundamental rights, which qualified the permanent living in
the public place as a minor offence. The Court annulled those legal provisions
as well which authorized the local governments to pass a decree for the defini-
tion of finable anti-social behaviour.

The main focuses of the project are the following:

L ,,Guulty poor — guilty minorities”

Within the framework of the project the Ombudsman has been examining
the trend towards a stricter regulation of the usage of public space, and in
particular the fundamental rights evaluation of homelessness, begging and
scavenging in a changing legal environment. Special emphasis is laid on
the increase of ethnic and social prejudice, and on forms of discriminative
behaviour, as well as on the responses of the State, or the lack thereof, in
strained socio-economic crisis and conflict situations.
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Economic crisis — as shown by several historical events — enhances extrem-
ist ideologies and ideologies of exclusion. In this context, based on the work
of previous projects, the ombudsman has to put on his agenda the acts re-
stricting the usage of public areas again. Such regulations give room for too
broad interpretation and authorization for local governments to sanction
the improper use of public places and thus they infringe the constitutional
rights and human dignity of the relevant vulnerable group.

It is beyond any doubt that the State is obliged to care for citizens in severe
need, while respecting their right to human dignity. As a principle, the de-
cision-makers have to keep in mind that homelessness on its own cannot, in
any circumstances, justify solutions under criminal law. It has to be stressed
again: such regulations and sanctions are neither effective nor preventive
but only suitable for further discrimination and humiliation of these people.
Living on the streets is the result of a serious social crisis situation and gen-
erally it does not depend upon the free choice of the individual. Homeless
people have no own private sphere and often no other alternative than living
on the streets.

In the last two centuries, attempts to tackle prejudice and verbal and phys-
ical hate crimes with legal instruments seemed to fail. It is a great problem
that regulations passed in order to step up against extremist groups cannot
be effectively used in practice. Therefore, the Ombudsman has intended to
analyse legal regulations and their use in practice concerning hate crimes.

Press release: 31/12/2012

The ombudsman urges more efficient state action targeting the usury
phenomenon.

The rules of the state action against the crime of usury are not applied, which
is linked principally to the victims’ vulnerable situation. The Commissioner
proposes integrated government measures for facilitating the efficiency of law
enforcement.

Economic crisis also draws attention to usury crimes. Economic and social
problems have led to a rise in usurious credit activities and the victimization
of financially vulnerable households. People living in deep poverty have very
often no other options to get — at least temporarily — some money and basic
goods indispensable for their living. The disproportional credit contracts
constitute a real trap for the most disadvantaged who cannot break the
vicious circle without endangering their basic needs. However, victims of
usury crimes are often surrounded by indifference, moreover, by antipathy
aggravated by ethnic prejudice. In the last years, the State has mainly offered
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criminal law solutions to tackle this problem, however, the real resolution of
the problem requires more complex solutions. Therefore, this problem is
one of the focuses of the project ,,Losers of the Crisis”.

II. Fundamental right to a healthy environment and its conflicts

with other human rights

Within the framework of the project, the Commissioner has been examining
the state of our defenceless environment exposed to the impact of human
activities, the related conflicts and crisis phenomena, and the fulfilment
of the obligations of the State to protect the environment. He pays special
attention to the innovative potential of the crisis, the programmes pointing
to possible ways out of the crisis and to opportunities to use alternative
sources of energy.

Economic and financial downturn affects adversely not only individuals
and their families, but also the State and its institutions. It has an especially
serious effect on the protection of environment, as it is a subject that has long
term effects in the future for which however, serious work has to be done in
the present. Within the project, the Ombudsman has aimed to map the ef-
fects of State measures connected directly or indirectly to the crisis on the
institutions of environment.

Within this context, the problems of local waste management have to be
mentioned. In the last few years, the Ombudsman has received numerous
complaints in this field. Within the complex problem of waste management,
independently of the locality of the complainant, most complaints deal with
the question of whether it is reasonable and permissible to make inhabitants
pay for waste management services.

In the crisis, a great number of individuals have growing difficulties to
support even their living expenses, not to mention the fees of waste man-
agement. This results in adverse activities, such as illegal abandoning and
burning of waste. In this regard, the project aims to map the problems the
crisis entails, with special emphasis on illegal burning of waste. In a series of
global crisis, here is one, especially far-reaching crisis we have to deal with:
the climate-change. In this relation, the aim of the project is to examine the
legal background of the use of renewable energy.

II1. ,Responsible state — conscious citizen”

In the times of crises, conscious state activities receive special emphasis
because they provide a safety net for people in precarious situations and for
members of disadvantaged social groups. In this field, the Commissioner
for Fundamental Rights plans to examine the impact of the changes in the



3. Activities of the Office 91

social security system and the measures taken by the State to protect private
persons against bankruptcy.

In times of crisis more and more individuals and families live under nar-
row financial circumstances, and may amongst them get severely indebted,
thus endangering even their homes. According to legal regulations, even
the homes of indebted families can be brought under execution, entailing
homelessness of the precarious families. In the past years, the possibility
of introducing private debt emerged several times. The Ombudsman has
also initiated the institutionalisation of private debt, however, it has not been
introduced yet. Article XVII. of the Basic Law of Hungary stipulates that
Hungary will strive to provide social security to every citizen. Hungary will
provide social services through social security and a system of social institu-
tions and measures. The system of social security has a special importance in
the times of financial difficulties, therefore the Ombudsman has examined
the changes occurring in this field within the project ,,Losers of the Crisis”.

1V. The local focus of the project — Szentgotthdrd and its area

The ombudsman appointed the town Szentgotthard and its area as a lo-
cal focus of the project because all kinds of nationality, environmental, and
social problems are present here, occasionally as rival issues. The basic topics
and issues of the inquiry were the following: Cross-border environmental
conflicts — the waste incinerator in Heiligenkreuz, Austria; the rights of
nationalities: from among the Slovenian, Croatian, and German nationalities
living in the area; patient rights, rights of psychiatric patients in the Home
for Psychiatric Patients of Szentgotthard.

The Location of Szentgotthdrd in Vas County

1 Heiligenkreuz
2 Als6szoInok

3 Szakonyfalu

4 Fels6sz06Inok

5 Apatistvanfalva
6 Kétvolgy
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Our senior staff member responsible for the Project

Dr. Katalin SZAJBELY received her law de-
gree (2002) and her Ph.D. (2010 — Measures
combatting race discrimination in the Eu-
ropean Union and the transposition of EU
standards in France, Great-Britain and Hun-
gary) at the Faculty of Law of the University
of Szeged. She wrote her doctoral thesis about
measures combating race discrimination at EU
level and in some member states. During the
period of 2005-2011, she worked at the Minority
Ombudsman’s Office as legal counsellor and
deputy head of department. As of 2012, she is head of the Unit for
Preparing Petitions to the Constitutional Court.

Number of Fieldwork:
EU 27 . . 02/06-17/06
interviews: 26.622 20192
Discrimination in . .
the EU in 2012 I e of Ficldwork:
HU . S 02/06-17/06
s interviews: 1.009 9012

Methodology: face-to-face

Public policies combatting discrimination

. Total 'Yes' ‘ Total 'No' Don't know

EU27 @ Outerpie  HU ) Inner pie

Source: Eurobarometer 77.4 Results for Hungary



34.
Ethnic and minority rights in 2012

Protection of the Rights of National Minorities Living in Hungary as
One of the Major Tasks of the Commissioner for Fundamental Rights

Under the CFRA, the Commissioner for Fundamental Rights is also
the successor of the Minorities Ombudsman. Protection of the rights of
national minorities living in Hungary, as specified in Article XXIX of
the Basic Law, is one of his major responsibilities, a responsibility he is
fulfilling — among others — by initiating ex officio procedures.

The Commissioner for Fundamental Rights launched a series of ex of-
ficio procedures in 2012; protection of this area of law received special
attention practically in every field of his activities. A good example is the
investigation aimed at getting acquainted with the findings of the nation-
al minority self-governments’ legal compliance tests, the assertion of the
national minorities’ right to use their mother tongue, the legal standing
of national minority civil organizations, the “School-Net Programme” etc.

Project-based, thematic approach is a new element in the field of na-
tional minority rights. The inquiry into the assertion of national minority
rights was a key element in all projects launched by the Commissioner for
Fundamental Rights in 2012 where the special aspects of national minor-
ity law manifested themselves.

The effect of national minority rights on the Ombudsman’s activities

The constitutional rights of the national minorities living in Hungary
are the constitutional rights of a group of Hungarian citizens. Therefore,
national minority rights play a constitutional role aimed at guaranteeing
the equality of all national minorities in exercising their constitutional

rights.
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Most of the constitutional rights do not have their clear-cut equivalent
among national minority rights. The right to human dignity, the prohibi-
tion of torture and inhumane, degrading treatment, the right to freedom
and personal safety, the respect for privacy and family life, the right to
good reputation, the right to protect one’s property and to choose one’s
profession etc. can rarely be put in a national minority rights context. The
exceptions are when the requirement of equal treatment gets infringed on
the basis of ethnic background.

Since the ethnic background of a complainant in itself, as opposed to the
previous practices, does not turn a complaint automatically into a nation-
al minority right complaint, the special character of constitutional rights
can manifest itself in the activities of the Commissioner for Fundamental
Right only if the complainant explicitly refers to the infringements of his/
her rights specified in the Act on the Rights of Minorities or if it cannot be
ruled out, considering the facts at hand, that the case is about discrimina-
tion on the basis of real or perceived ethnic background.

The frameworks of the protection of national minority rights and the
changes in their legal regulation

Fundamental national minority rights are specified in the Basic Law, their
detailed explanation is contained in the Act on the Rights of Minorities
(hereinafter referred to as “Minorities Act”). The most important sectoral
regulation of national minority rights had been the Act on Public Edu-
cation which was replaced by the Act on National Public Education in
September 2012.

The Commissioner had a professional dispute with the State Secretary
in charge of Public Education on the possible reasons why the Act on
National Public Education neglected the principles of equal opportu-
nity and “the child’s interest above all”. According to the Ombudsman,
the alarming results of the PISA* and our international commitments
would have justified the preservation of the relevant provisions of the
Act on Public Education by the new Act on National Public Education.
In his Motion 2523/2012, submitted to the Constitutional Court, the
Ombudsman brought to the Court’s attention that it may be justified to
investigate whether the Act on National Public Education fully contains
the guarantees for the adequate physical, mental and moral development,
protection of and care for children.

% Programme for International Student Assessment
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Press release: 17.12.2012.

The Ombudsman on the obstacles of Nationality communities’ rights
Due to the lack of adequate legal and technical conditions to ensure that
Nationality communities get involved in local government decision-making
process, these communities are not able to exercise all the rights to which they
are entitled. The commissioner for fundamental rights has turned to the
minister of administration and justice.

Inquiries into the system of minority self-governments

Article XXIX of the Basic Law, incorporating the provision of Section 68,
Subsection (4) of the Constitution, enables the minorities living in Hun-
gary to set up their local and national self-governments. According to
the Ombudsman, self-government rights may be effectively exercised if
the state, simultaneously with providing organizational and functional
autonomy, creates the conditions for budgetary autonomy, as well.

In 2012, the Ombudsman’s inquiries related to minority self-govern-
ments were mainly focused on their legal compliance, budgetary issues
and the conditions of their functioning.

Press release: 08/06/2012

Certain provisions of the Act on the Rights of Minorities, which entered into
force on 1 January 2012, are contrary to the Basic Law and restrict the
Sfundamental rights of nationalities — the Commussioner for Fundamental
Rights has requested the Constitutional Court to establish this and to annul
the text parts indicated in his petition.

Based on the submission of the nationality self-government of a municipal-
ity, Mdté Szabo has summarised his objections in several points. One of them
is that the requirement of equal treatment is not observed in the Act: it allows
only those nationality organisations to have candidates at nationality self-
government elections which are legally qualified as of ‘public benefit’.

The investigation involving the participation of government offices analyzed
the functioning of minority self-governments also from the aspect of their
compliance with their obligations to guarantee national minority rights. On
the basis of his inquiries, the Ombudsman pointed out that certain provisions
of the statutes regulating the functioning of minority self-governments are
deficient, inaccurate and contradictory. The Commissioner for Fundamental
Rights proposed the amendment of the regulations concerned.

The Ombudsman stressed the importance of starting the education
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and professional training of the representatives and leaders of minority
self-governments as early as in 2013 instead of the next election cycle.

The Commissioner for Fundamental Rights submitted his legislative
proposals to the minister of human resources and the minister of public
administration and justice.

The Commissioner, following up the minority ombudsman’s investiga-
tion concluded in December 2011, also conducted an inquiry analyzing the
processing of the census’s minority-related data. The Central Statistical
Office accepted the Ombudsman’s proposal to process all census data
related to the citizens’ ethnic and language background via adequately
grouping the individual code numbers.

Press release: 20/04/2012

The Ombudsman’s inquiry drew attention to the fact that in the course
of processing the census data, because of deficiencies in encoding, certain
members of the nationalities cannot be counted towards the nationality to
which they wish to belong according to their declaration. This has also prac-
tical consequences since as of 2013 the enforcement of the right of nation-
alities to self-government, and as part of this right, the extent of financial
support of nationality self-governments, will be determined on the basis of
the census data of 2011.

In connection with the enforceability of minority self-government rights,
the Ombudsman also investigated the increased criminal protection of
the representatives of minority self-governments.

The Commissioner for Fundamental Rights requested the minister of
public administration and justice to draft and submit to the Parliament
an amendment to the Penal Code in order to ensure that the increased
criminal protection of the representatives of minority self-governments be
guaranteed even before the new Penal Code enters into force.

Inquiries into minority education

It has been proven by a series of sociological studies that the future of
national minorities, due to the extent of their assimilation, depends more
and more on the efficiency of minority education. That is the reason
why the Commissioner for Fundamental Rights gave high priority to
following up the issues started but not completed by the minority ombuds-
man in 2011, to reopening the previously completed inquiry unveiling
the segregation of Roma students in schools and complementing the still
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missing elements to the series of inquiries into the entire spectrum of
minority public education.

The tendencies known from the earlier practice of the minority om-
budsman resurfaced, in two distinct groups of issues, in other investiga-
tions carried out by the Commissioner for Fundamental Rights concern-
ing minority education, too. Part of the petitions concerning minority
education were enforcement-related, they were aimed at explicating the
legal basis for the organization of minority education, and the substance
and procedural rules of the minority self-governments’ right of consent.
Another group of issues concerning minority education included the om-
budsman’s inquiries into the disadvantages suffered by Roma students in
the system of public education. The follow-up investigation in the school
of Jaszapati provided a good opportunity for the full-scale demonstration
of the problems of illicit segregation. In the interest of a more efficient
implementation of the requirement of equal treatment, the Commissioner
for Fundamental Rights submitted his legislative proposals to the minis-
ter in charge of education and requested the Government Office of Jasz-
Nagykun-Szolnok county to investigate the school’s unlawful operation.

The enforcement of language rights

The use of mother tongue in minority communities is receding. Its
protection and possible revitalization are extremely important because
language is not simply the most important attribute of minority affiliation
but also the substance of minority identity and, consequently, the most
important community-preserving force.

The Minorities Act specifies the protection of children’s rights as one of
the most important tasks of the Commissioner for Fundamental Rights.
Within his competence in this field, the Ombudsman launched the project
“Child-friendly justice” in 2012. His investigation covered, among others,
the implementation of the minorities’ right to use their mother tongue, es-
tablishing several deficiencies: the Ombudsman requested the minister of
human resources to take the necessary measures in order to make guardian-
ship authorities and offices and juvenile correctional facilities complement
their lists of interpreters with minority and sign language interpreters.

The Ombudsman also launched a comprehensive inquiry into the im-
plementation of the minorities’ right to use their own languages. He also
investigated how the members of various minority groups could exercise
their right to use their own language, stipulated by separate statutes, dur-
ing civil and penal procedures and during the administrative procedures
of the authorities.
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Press release: 08/06/2012

Petition of the Ombudsman to the Constitutional Court concerning
certain provisions of the Act on Nationalities

It is a restriction of the right to use one’s mother tongue that nationality self-
governments must draw wp minutes of their sittings in Hungarian even if the
language of the sitting is the mother tongue of the given nationality; this also in-
fringes the obligations undertaken by the State and laid down in the European
Charter for Regional or Minority Languages — says the Commissioner for
Fundamental Rights in his petition to the Constitutional Court.

Under the provisions of the Minorities Act which are to be in force from
2014, local governments shall ensure, on the basis of the relevant census
data, a broader implementation of the minorities’ right to use their
languages. In this regard the Commissioner also deems necessary to assess
the actual influence of the Minorities Act on the minorities’ use of their
mother tongues. During those inquiries he intends to find out what kind of
organizational and human development is required to ensure the proper
implementation of the rights guaranteed by the law on the local level, too.

The Ombudsman’s inquiries into the equal opportunities of the Roma

A significant part of the Hungarian population qualifies as poor. The
number of the Roma among those fallen behind, in desperate, futureless
situation, is high above this minority’s share in the entire population. Some
of the Roma, already pushed to the peripheries of society and subjected to
prejudice, are unable to use the benefits offered, in principle, by the system
of equal opportunities; their integration seems unrealistic, even though the
amount of support allocated to the improvement of the situation of the Roma
minority has been multiplied since the country’s democratic transformation
and the supporting system and
the assistance programmes also
have become more complex.
The Ombudsman considers
it one of his tasks to draw the
legislators’ attention, through
his ex officio investigations, to
the fact that some of the legal
norms from various branches
of law, related to equal oppor-
tunity, do not have any or suf-
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ficient influence on the integration of groups with structurally impaired
advocacy and enforcement capabilities, most of all on that of the Roma.
The Commissioner started several investigations in this field during 2012:
he inquired ex officio into the equal opportunities of the Roma in the sys-
tems of public works, education and social catering for children during
the Summer.

In 2012 the Ombudsman received some fifty citizen’s petitions concern-
ing social care for the active population; about one fifth of the petition-
ers indicated their belonging to the Roma minority. Due to this reason,
within the frameworks of his comprehensive inquiry into the system of
public works, the Commissioner issued a special report on the problems
and issues of equal opportunity for the Roma.

According to his conclusions, public works do not offer but a temporary
solution to socially disadvantaged persons. The Ombudsman pointed out
that the labour market positions of the marginalized Roma may be im-
proved in the long term only as a result of the coordinated implementa-
tion of various measures aimed at equalizing their opportunities. Public
works programmes can play such an equalizing role vis-a-vis the Roma
population only if they encompass the most disadvantaged actors of the
labour market, as well.

The Commissioner for Fundamental Rights drew the attention to the
fact that in the legal relationship of public works characteristically the
state or its organs is/are one of the major actors; therefore, the implemen-
tation of the requirement of equal opportunity is of utmost importance.
He requested the government to take the necessary measures in order to
provide free legal advice to the disadvantaged public workers on the local level
and/or through a call-in client service.

The minister of state for social inclusion concurred with the conclusions
of the report and the measures related thereto. The minister of interior
concurred with the Ombudsman’s proposal to amend the Act on Equal
Treatment and Promotion of Equal Opportunities: the ministry, respond-
ing to the request formulated in the report, will prepare an information
booklet for public workers on the basic rules of their legal relationship and
on the activities of and contacting the institutions of legal assistance at
their disposal in case of discrimination. The ministry will officially request
the prospective employers of public workers to distribute the booklets.

In 2012 the Ombudsman inquired into an equal educational oppor-
tunity programme, too. The “School-Net Programme” is aimed at con-
tributing to the lessening of social differences in the educational system
through the inclusion by the state of the cumulatively disadvantaged stu-



100 3. Activities of the Office

dents. The programme focuses on locations where the ratio of disadvan-
taged social groups is the highest, where the negative influences of needs,
deficiencies and social disadvantages are mostly felt and having their im-
pact on the local communities and schools.

On the basis of his inquiries the Ombudsman concluded that the pro-
cessing of applications within the School-Net Programme is unpredict-
able, contradictory, infringes on the requirements of child care, equal op-
portunity, legal certainty deriving from the rule of law and the applicants’
right to a fair procedure.

The Ombudsman deems it essential that the norms of the rule of law,
the requirements of legal certainty and fair procedure and right to legal
remedy should be fully implemented in the course of the application pro-
cedure. He thinks it extremely important that the foundations and the
reasoning of the decision-making process should be unambiguous and
recognizable for all concerned since the transparency of decision-making
is one of the cornerstones of fair procedure.

Press release: 29/10/2012

On the TV-program of the Pesty Fekete Doboz titled ,, The Gypsy-
Hungarian coexistence”

The documentary of the Pesty Fekete Doboz titled ,,The Gipsy-Hungarian
coexistence” violates the principle of equal dignity since it goes for answers to
social problems on the bastis of assumptions regarding ethnic origin and ste-
reotypes — found the commissioner for fundamental rights after his inquiry
carried out wpon the initiative of the deputy ombudsman responsible for
the protection of the rights of nationalities living in Hungary. Mdté Szabo
pointed out that in case of human rights violations, especially violation of
the right to human dignity, the National Media and Infocommunications
Authority is obliged to take official measures provided by law.

Our senior staff member in charge

Dr. Laszl6 FORIKA received his degree in
law at the Eotvos Lorand University’s Faculty
of Law and Political Science in 2001. He has
been working at the ombudsman’s office since
September 2001 where he is now a legal advisor.
He specializes in educational and national
minority issues.
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Hungary’s Population by Nationality (On the basis of the 2011 census)

2001 2011

Hungarian 9,416,045 8,314,029
Bulgarian 1,358 3,556
Roma 189,984 308,957
Greek 2,509 3,916
Croatian 15,597 23,561
Polish 2,962 5,730
German 62,105 131,951
Armenian 620 3,293
Rumanian 7,995 26,345
Ruthenian 1,098 3,323
Serbian 3,816 7,210
Slovakian 17,693 29,647
Slovenian 3,025 2,385
Ukrainian 5,070 5,633
Arab 1,396 4,537
Chinese 2,275 6,154
Russian 2,341 6,170
Vietnamese 958 3,019
Other 36,472 28,068
Refused to answer / no data 570,537 1,455,883
Altogether 10,343,856 10,373,367
Population 10,198,315 9,937,628

Source: Central Statistical Office



3.5.
Protection of the interest of the future generations

The Environment Protection, Protection of the Interests of the Future
Generations

The Basic Law and the Act on the Commissioner for Fundamental Rights
adopted a uniform basis for the protection of citizens’ fundamental rights
by the creation of the uniform ombudsman institution.

The Commissioner is assisted in his work by the Deputy Commissioners
for Fundamental Rights, responsible for the Protection of the Interests of
Future Generations and for the Rights of Nationalities living in Hungary.
The Deputy Commissioner for the Protection of the Interests of Future
Generations shall monitor the enforcement of the interests of future gen-
erations, and

* regularly inform the Commissioner for Fundamental Rights on his/

her experience regarding the enforcement of the interests of future
generations or minorities living in Hungary,

* draw the attention of the Commissioner to the danger of infringement

of the rights of a larger group of natural persons,

* may propose the Commissioner to institute proceedings ex officio,

* participate in the inquiries of the Commissioner for Fundamental

Rights,

* may propose the Commissioner for Fundamental Rights to turn to

the Constitutional Court.

The Commissioner for Fundamental Rights pays distinctive attention to
the values (interests of the future generation set out in Article P) of the
Basic Law in the course of his activity, especially by conducting ex officio
proceedings. In terms of this Article, natural resources, in particular
agricultural land, forests and the reserves of water, biological diversity, in
particular indigenous plant and animal species, as well as cultural assets
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shall form the nation’s common heritage; the State and every person shall
be bound to protect, maintain and preserve them for future generations.
The Commissioner has conducted his inquiries considering the right
to physical and mental health and the right to a healthy environment.
However, he often referred to the legal certainty deriving from the rule
of law and the requirement of fair trial.

Press release: 22/03/2012

The Hungarian Deputy-Commissioner for Future Generations, Mr. Sandor
Fiilop sent a message of support to the meeting at the London House of
Commons.

The British Green House Think Tank has launched its latest report
Guardians of the Future at a packed meeting at the London House of
Commons on 10th January 2012. The report argues that we need a special-
ist jury of Guardians to protect the interests of future generations, who are
disenfranchised within our existing political system.

The inquiries conducted in the framework of the “Losers of the Crisis — in
the Captivity of Legal Provisions.”

In 2012, as part of the project entitled “Losers of the Crisis — in the
Captivity of Legal Provisions,” several ex officio inquiries on the sub-
ject of environment were launched. In the framework of the project, the
Commissioner examined how the State measures taken due to the crisis
had influenced the institutional system of environment protection and its
efficient operation.

According to the Commissioner, the reorganization and restructur-
ing affecting the organizational system of environment protection, the
continuous decrease of the budgetary resources experienced in the last
period, the absence of the specialist staff being displaced gradually weak-
ened the organizational system of the environmental administration. As
a consequence of the insufficient financial resources, the efficiency of the
performance of duties of the environmental, water public and adminis-
trative organizational system gradually decreased, the control over the
environment users weakened. It is important for the current government
to recognize the importance of environment protection and to accord-
ingly form the system of the institutions from the level of Ministries to the
territorial authorities, to enforce the interests of environment protection
in the course of passing decisions and not to regard this field as an obsta-
cle to economic development, a sector to be reduced and overshadowed.
It is inconceivable to take into consideration the interests of the future



104 3. Activities of the Office

generations without environmental, nature conservancy and water insti-
tutions of suitable prestige and managing sufficient budgetary resources
since the right to a healthy environment will lose its substance.

The comprehensive inquiry regarding the application possibilities
of renewable energy carriers was also conducted in the framework of
the “Losers of the Crisis in the Captivity of Legal Provisions” project.
Concerning the application of the renewable energy sources in electric-
ity, he intended to examine the extent to which the legal conditions of
their energetic applicability, the rules on the permit procedures in force
facilitate or, if appropriate, prevent the emergence of renewable invest-
ments on the market as well as at the level of the individual, small com-
munity, local administrative area or the part thereof or at national level.

The inquiry of the issue of the private illegal waste incineration was
also launched in the framework of the project. The Commissioner point-
ed out that often social problem, sometimes however, crassitude (the ab-
sence of the knowledge of harmful health impacts of waste incineration)
are in the background of the illegal waste incineration. The report of the
inquiry also pointed out that the private waste incineration is now play-
ing an increasing role in air pollution causing an increasingly widespread
problem countrywide.

The inquiry entitled as “Szentgotthard — at the intersection of bound-
aries and impacts” was also conducted in the framework of the project
which focused on the right to a healthy environment, besides the rights
of the sick and the ethnic nationalities, in the town and in its region.
Pursuant to the decision of the Austrian Administrative Court and the
Environment Senate, the inquiry launched in relation to the cross-border
environmental impacts of the waste incineration plant planned in the
directly neighbouring business park in Heiligenkreuz became void. On
the basis of the available data, however, the Commissioner considered
the inquiry of the cross-border connections of the institutional protection
obligations and the air pollution necessary.

In his report, he revealed that the Ministry led by the minister re-
sponsible for environment protection and the competent inspectorate for
environment, nature and water jointly and severally caused an infringe-
ment in relation to the right to a healthy environment and the right to
access of public data by failing to ensure and publish the up-to-date envi-
ronment information characteristic for the level of permissible pollutants
in the air.

The public service of transport of local solid waste affects the entire
population; therefore the comprehensive inquiry of the field from the
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perspective of the fundamental rights deserves special attention. The
primary goal of the inquiry entitled as “The occurrence of the crisis in
the treatment of solid waste” was to reveal what problems are caused
by the economic-financial crisis in the field of waste management, with-
in this local treatment of solid waste, if its performance is endangered
by that or how is it reflected in the behaviour of the participants. The
Commissioner underlined that the right to a healthy environment may
be infringed if the financing basis of the public service of the transport
of local solid waste is uncertain. The consecutive, fast amendment of the
Act on waste management has brought about an infringement in relation
to fundamental rights.

Similar to the previous years, also in 2012, a number of individual
complaints concerned the public service of the transport of waste. Principally,
the complaints concern the mandatory access and the establishment of
the amount of the fee of the transport of waste and they are usually as-
sociated with the obligations set out in laws.

Press release: 17/10/2012

The Ombudsman advocates clear regulation of waste management
The Ombudsman has conducted an inquiry into the setting of the fees of
waste transport, the collection of fees, the requirements of those using the
service as well as the possibilities for the enforcement of their rights.

The ombudsman’s inquiries almost in all cases covered the review of the
local governments’ regulation by decree complained: in its course the
deficiencies of the local governments’ regulation by decree can often be
detected.

The complainants usually disapproved of being obliged to pay the fee
for the transport of waste as real property owners in spite of that they
do not or hardly use the service. Most often they refer to that they do
not produce waste (they compost, they do not cook at home, etc.), they
do not have a container or they did not conclude a contract with a public
service provider. A typical complaint concerns the exaggerated frequency
of the performance of the public service, the absence of plausibility and
discounts. A general problem is the issue of the size of usable vessels and
the disapproval of the collection as taxes.

In the course of the inquiry into a complaint related to the operation
of a selective waste collection island, the Commissioner explained that if
it is possible, it is useful to place the islands further from the houses, to a
bigger place, in front of a public institution where their useful functions
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remain, however they do not
or less annoy the inhabitants.
If it is not possible, a place has
to be found where the opera-
tion pollutes the environment
to the least extent.

The operation of selective
waste collection islands is a
public interest; therefore citi-
zens may be burdened with an
obligation of higher endurance. The disturbance which may accompany
ordinary operation, including the noise emanating from the discharge of
the vessels, should be considered necessary. The Commissioner’s position
is that the obligation to tolerate is, however, not absolute, it only applies
to daytime in order to ensure the right to physical and mental health, not
to the period of rest. So this means that the collection can be exclusively
done during the day, the date of emptying the containers has to be or-
ganized in a way that does not fall on the night period. In addition, the
ombudsman raised the attention to the importance of the environmen-
tally conscious behaviour.

Similar to previous years, in the reporting period, the number of com-
plaints related to noise was significant as well. Typically, the complain-
ants disapproved of the noise pollution related to road transport, the
disturbing operation of catering facilities and the noisy activity carried
out on sites near their place of residence.

A complainant disapproved of that the terminus of buses is situated
only 2-3 metres from their house. Although the disturbance related to
the operation of the community transport, including the burdens pro-
duced from the existence of the bus stop, should be considered neces-
sary, the obligation to tolerate is required not to be unnecessary and
disproportionate, that is, the traffic organizing measure needs to be duly
reasoned and to ensure the higher level and general enforcement of the
right to a healthy environment. The Commissioner initiated that the con-
cerned bus stops should be transformed as soon as possible but at latest
in the course of the planned renovation of the public area so that they
should not be in front of houses, as a consequence of which they should
not have a harmful impact on the inhabitants of the houses at issue from
an environmental health aspect. In another case, the complainant disap-
proved of the noise impacts of the tram transport. Although the inquiry
related to the proceeding of the environmental protection authority did
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not conclude an infringement of a fundamental right and the noise pol-
lution complied with the emission limits, in his report the Commissioner
concluded that the screeching sound at uncertain intervals at the time
when cars turn means a severely disturbing impact for those living there.
Consequently, he proposed that the transport company, if possible,
should avoid using the older type trams accounting for this phenomenon
in the sensitive (early in the morning and late in the evening) periods.
In addition, he requested the Minister of Rural Development to consider
the amendment of the regulation related to noise protection in order to
facilitate the efficient treatment of cases which do not reach the noise
limits because of their nature and the duration of their occurrence, but
at the same time their frequency and amplitude disturb the tranquillity
of those living in the area to a great extent.

The rise of the number of population coexist with the rise of the num-
ber of motor vehicles, this meant, however, a massive increase exceeding
the proportionate growth by the expansion of market possibilities in the
previous years. The self-government has to do its best in order to ensure
the healthy environment of the inhabitants of the settlement so that the
motor vehicles transport should involve the least environmental pollu-
tion.

Another report pointed out that significantly more motor vehicles are
used in the transport of Budapest than the capital can tolerate without
significant environmental pollution. The ombudsman reminded of that
in a year the particulate matter in the air can be over the health limits
at most on 35 days. Since the particulate matter concentration exceeded
the health limits in Budapest (and in other towns in Hungary) and it was
in excess of what is required, the European Commission launched an in-
fringement procedure against Hungary. The Commissioner pointed out
regarding forming and rebuilding urban environment that it is of special
importance to increase the green surfaces in public areas. In Budapest,
the green surface per inhabitant is really low even in international com-
parative terms; therefore it is essential in all cases to examine the possi-
bility of maintaining the urban green surfaces and their expansion.

Since the disturbing impacts caused by entertainment facilities contin-
ue to make the rest of many impossible and several of the initiatives and
recommendations set out in the previous inquiries were not accomplished
and since their completion a number of significant legislation amend-
ments have been carried out, in order to facilitate the establishment of
a suitable legal context and an efficient practice of law enforcement, a
comprehensive inquiry was launched on the basis of the incoming com-
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plaints, unifying them. In their living environment, the complainants
disapproved of the operation of entertainment facilities, often situated
in their houses, mostly the noise pollution produced in the course of
their operation. However, they considered the rowdiness of the arriv-
ing and leaving guests and their uncivilized behaviour as a disturbing
circumstance. Typically, these complaints also concerned sanitary prob-
lems. The number of those complaints is also significant in which the
petitioners disapproved of the registration, authorization procedures and
operation of the sites situated near their houses and the noise pollution
produced in the course of their operation and the increased motor ve-
hicle traffic generated by these sites.

On 15 September 2009, the Parliamentary Commissioner for Future
Generations asked for the establishment of the unconstitutionality of the
Government Decree 358/2008 (of 31 December) regarding productive
and certain service activities subject to site permits and site establishment
notices, and site authorisation procedure and rules of notification. The
Constitutional Court established that the law was contrary to the Basic
Law, therefore it annulled that with effect from 28 February 2013.

In the reporting period, some of the complaints concerned the nosy
operation of military and non-military civil firing ranges. These latter
are considered to be leisure noise, with respect to which the environment
authority is the notary of the local government being the administrative
seat of the micro-region. A completely different approach is required to
assess the operation of military firing ranges since in order to completely
and safely perform the basic function of the military organizations of the
Hungarian Defence Forces, the musketry instruction is a priority and in-
evitable. Consequently, on one hand, the state is obliged to guarantee the
sustainability and conservation of the condition of the environment and
nature, on the other hand, it has to perform the country’s military de-
fence and the collective
defence duties arising
from international trea-
ties. The Commissioner
highlighted that if colli-
sion of certain segments
of public interest arises,
for example the protec-
tion of the environment is
contrary to military and
national security inter-




3. Activities of the Office 109

ests, then all circum-
stances of the given
case need to be indi-
vidually considered
paying attention
certainly to the insti-
tutional  protection
obligations  arising
from the right to a
healthy environment
and the conditions
for limiting it.

Compared to ear-
lier years, the number of ombudsman’s inquiries related to tree felling
considerably increased. It is commonly known that trees play an out-
standing role in the enhancement of the condition of the environment
and life quality, therefore their conservation is of a really strong social
and environmental interest. Only a well-founded reason may serve for
felling of trees in public areas, due to their outstanding environmental
benefit, certifying its inevitability in the given area. In an inquired case,
the ombudsman experienced that for a planned investment, tree felling
permit was issued so that the building permit procedure had not even
started and it could not be known if the permit would be issued for the
investment.

From among the inquiries related to nature conservation, the inquiry
launched ex officio for clarifying the current state of the land registry
record of the limitations and prohibitions of protected natural areas and
for environmental protection has to be highlighted. Its most important
establishment was that no progress was made in the field of the reg-
ulation facilitating the land registry records in question and ensuring
the conditions for the performance of the duties of the state. In another
case, the Commissioner explained regarding the procedure for lifting
the protection of a protected natural area that it did not comply with
the requirements set out in the legislation in force either in form or in
content. In addition, the inevitable necessity of lifting the protection, the
step backwards was not reasoned with another fundamental right or con-
stitutional value.

The sustainable development is a system of the social-economic condi-
tions which preserves the natural values for the present and future gener-
ations. The ecological network of the European Union, the Natura 2000,
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intends to achieve this objective by designating the nature conservation
areas. The performance and organization of the activity for using and
polluting the environment shall therefore be governed by the principles
of precaution, prevention and restoration. The ombudsman concluded
that in the nature conservation permit procedure of a known outdoor
event the environment, nature and water inspectorate did not enforce
the principle of prevention. The Commissioner asked the director of the
inspectorate to put more emphasis on the proper conduct of the nature
conservation authority permit procedures and the prevention of activities
involving the danger of nature and environment pollution.

Because of the collapse of one of the red sludge reservoirs of the
Hungarian Alumina Production and Trade Private Company Limited
by Shares, an industrial catastrophe took place demanding the death
of 10 people on 4 April 2010. The Commissioner launched an ex officio
inquiry for mapping the environment and disaster management legal
aspects and analysing the shortcomings of the legislation and established
a number of infringements.

Press release: 18/07/2012

Red sludge inquiry and disaster management — the Ombudsman pro-
poses the amendment of rules of law

According to the rules of law in force, the disaster management author-
ity and the environment protection inspectorate do not participate in each
other’s proceedings; they make their decisions in isolation, unaware of the
activity of the other authority. The current cooperation system of specialised
authorities does not adequately take into consideration difficult licensing
cases of a complex nature which require the joint decision of several au-
thorities. This is the conclusion Mdté Szabo arrived at after he inquired
into the background of the red sludge disaster.

In the reporting period, a petition to the Constitutional Court was submitted,
in which according to the Commissioner the provision concerned is
contrary to the right to a healthy environment. Pursuant to the Act on the
Formation and Protection of the Built Environment, the authority decides
by a decree not to be challenged by independent legal remedy instead of
a final judgement on issuing the environmental protection permit in the
integrated settlement procedure, which, according to the ombudsman,
violates the non-retrogression principle, and through this violates the
right to a healthy environment. In addition, pursuant to the petition, the
provision is contrary to a provision of the Aarhus Convention saying that
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the member states have to ensure the publicity of the underlying grounds
and considerations for the decisions on environmental protection.

Press release: 12.12.2012.

The Ombudsman’s Petition to the Constitutional Court concerning
the Amendment of the Construction Act.

The provisions on the integrated settlement procedure of the recently amend-
ed Construction Act are contrary to the Basic Law and the international
conventions. Consequently, based on the proposal of the deputy ombuds-
man responsible for the interests of future generations, Marcel Szabo, Mdté
Szabo, the Commissioner for fundamental rights initiated their annulment
at the Constitutional Counrt.

Our senior staff member in charge:

Dr. Gyorgy SOMOSI graduated in law from the
Faculty of Law of E6tvos Lorand University, Bu-
dapest, in 1996. During the period of 1996-2011
he was deputy head of the Department of
Preliminary Inquiries of the Office of the
Parliamentary Commissioner for Civil Rights.
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Municipal waste (MW)

MW gener-  Total MW Municipal waste treated, %
at‘ed, Lg tre'fite(l: kg Land-  Inciner- Recycled Com-
[PET [PETCOI DET @0 filled ated 2 posted

EU 27 513 504 38 20 24 18
Belgium 491 486 5 35 36 24
Bulgaria 468 450 100 - - -
Czech Rep. 316 274 83 12 2 2
Denmark 833 833 4 48 34 14
Germany 587 564 0 34 48 18
Estonia 346 285 75 0 14 11
Ireland 742 730 62 S 32 4
Greece 478 474 82 - 17 2
Spain 547 547 52 9 15 24
France 536 536 32 34 18 16
Italy 541 594 45 12 11 32
Cyprus 778 778 86 - 14 -
Latvia 333 333 92 0 7 0
Lithuania 360 542 95 - & 1
Luxembourg 707 707 17 36 27 20
Hungary 430 427 75 10 13 2
Malta 647 643 96 - 4 -
Netherlands 616 520 1 39 32 28
Austria 591 591 1 29 30 40
Poland 316 264 78 1 14 7
Portugal 488 488 62 19 8 12
Romania 396 308 99 - 1 0
Slovenia 449 495 62 1 34

Slovakia 339 311 82 10 2

Finland 481 481 46 18 2 12
Sweden 485 480 1 49 36 14
UK 529 538 48 11 26 14
Iceland 554 520 73 11 14 2
Norway 473 467 14 42 28 16
Switzerland 706 706 - 49 34 17

* Data for the EU 27, Denmark, Germany, Spain, France, Italy, Cyprus, Luxembourg, Nether-
lands, Romania, Portugal and the United Kingdom are estimated.
* 0 equals less than 0.5%, ,,-” indicates a real zero



3.6.
Protection of fundamental rights of the most vulnerable
groups

The new Ombudsman Act, in effect as of 1 January 2012, defines the
enhanced protection of the rights of persons belonging to the most
vulnerable social groups as an important priority. Ombudsmen have
always paid special attention to the protection of the fundamental rights
of persons who, left by themselves, are not or only partially able to protect
their rights. Financial and economic difficulties affect the whole society
adversely. They do however strike especially persons belonging to the
most vulnerable groups of society, such as ethnic minorities, homeless
people, disabled persons, elderly people etc.

Since entering his office, the Ombudsman has launched several projects
which have particular focus on the examination of the situation and fun-
damental rights of the most effected and vulnerable groups. In 2012, the
Commissioner for Fundamental Rights conducted a rapid survey on the
current situation of the homeless living in the capital. The Ombudsman
studied the “homeless policies” of some districts greatly affected by home-
lessness in order to explore the current conditions in the streets, and con-
tacted the local governments for information regarding their to change
some legal provisions allowing them to take measures against the home-
less. From the responses received it became clear that there were no plans
to pass legislation regulating the stay of homeless people in public areas.
The staff of the Ombudsman’s Office also gathered information in the
area of Lehel, Nyugati, Ferenciek, Nagyvarad Batthyany and Blaha Lujza
squares and Budapest South and West Railway Stations.

In his reports, the Commissioner emphasized that he may only inves-
tigate measures and programs regarding the homeless or tackling the
issues of homelessness only if they are of social nature and suitable for
fostering the long-term social reintegration of homeless people.
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On 3 February 2012, in second stage of on-site inspections carried
out in order to examine the situation of the homeless crisis, the Office’s
staff members visited the newest homeless shelter inaugurated at the
end of 2011 and other institutions supporting homeless people, e.g. the
Budapest Methodological Social Centre and Institutions (BMSZKI).
During the visit of the colleagues of the Ombudsman, official authoriza-
tion and acceptance procedure to the building took place in the presence
of local government officials and the director of the institution. The di-
rector of the facility sowed the visitors around the freshly painted, but
vacant building, explaining that the furnished institution would operate
both as a night shelter with a capacity of 340 persons and a day-care
shelter with fixed opening hours. Homeless persons would be provided
with washing and cooking facilities and other social services: a general
information service and recruitment service assisting social reintegra-
tion would also be available, and a medical room had been established.
A co-educate, barred detention room with fixed furniture had also been
established, which had been highly criticized (on the grounds that it
lacks legal basis) by several social experts, mainly because its operation
would fall within the competence of Budapest Police Headquarters. The
director drew the visitors’ attention to the fact that recent changes in the
financing system of the institution might cause serious shortcomings in
its functioning.

After the visit, on 13 February 2012 the director informed the Ombuds-
man that conditions had not changed a lot since 3 February, smaller fin-
ishing works like fixing door-locks and installation of washing machines
were still going on. The final installation of equipment was financed by
the Ministry of Interior and the Ministry of National Resources, the trans-
fer of the money was in process.

In the course of its on-site inspection, the licensing authority noted the
missing equipment and, presumably for this reason, did not issue the op-
erating license. Other official licenses (fire department, National Public
Health and Medical Officer Service) had been previously obtained, the
operation was secure; however, allocated state funds could be used by the
City only upon getting the operating license.

Homeless people in crisis — saving lives without stigmatizing: re-
port of the ombudsman

Saving homeless persons from freezing to death is only first step.
Besides helping to avoid immediate risk of death there should also
be individual solutions to end or prevent “reproduction” of home-



3. Activities of the Office 115

lessness. The commissioner for fundamental rights summarized
the findings of its on the spot inspections carried out during the
days with extremely cold temperatures.

Following his report listing serious problems regarding homeless
situation in Budapest and “subway-cleansing”, Maté Szab6 has found
this year that the so called survival spots were eliminated, however
the welfare system intended to solve the problem by opening new
hostels and increasing capacity.

Helping to avoid immediate risk of death is only first step, social
welfare system should provide further, personalized solutions to fight
homelessness and to stop its reproduction — the ombudsman pointed
out. He recalled that being homeless, sleeping and staying in public
places is not a crime in itself to be sanctioned by the authorities, but
a social emergency which calls for socio-political response.

Social welfare services assisting homeless people should be clearly
distinguished from elements of sanctions applied within the frame-
work of the state’s penal power — says the report of Maté Szabé. The
local governments which were inquired by the Ombudsman have not
adopted new regulations sanctioning homeless persons staying in
public places and, apart from some exceptions, no such regulations
are planned to be adopted.

The ombudsman holds that there are no professional or legal rea-
sons for the establishment of detention rooms and police areas within
the shelters for homeless people. This — for the moment — symbolic
action as well as the communication emphasizing that some homeless
people staying in shelters are ex-convicts — contribute to strengthen
prejudice in society against homeless people.

In his report Maté Szab¢ stressed that as commissioner for funda-
mental rights the only programmes and measures which he considers
acceptable are those of social character and suitable for the long-
term social reintegration of homeless people.

3.6.1.
Rights of People Living with Disability

In his “Dignity of Labour” project the Commissioner paid special
attention to the employment of people living with disabilities, their
circumstances and opportunities on the labour market. In the interest
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of a thorough investigation, the project proceeded on three main topics:
the chances of the disabled to enter the labour market, the circumstances
and conditions of their employment and the education system facilitating
and supporting the employment and the work of people living with
disabilities.

Press release: 24/07/2012

In the Hungarian legal system there is no single definition for ‘person with
disabilities’. Job centres use a broader notion of persons with reduced work
capacity, a notion which includes both persons suffering from health prob-
lems and persons with disabilities. The support scheme does not provide
incentives for employers to employ persons with disabilities. Mdté Szabo
Ombudsman has inquired into the domestic regulation and the employment
opportunities of persons with disabilities.

In s labour law project entitled “The Dignity of Work’, the Commissioner
for Fundamental Rights has found that although there are positive changes
in different rules of law, persons with disabilities are still disproportionately
excluded from the labour market.

In connection with the first topic the Ombudsman established that the job
centres do not have detailed data on people living with disabilities because they
use the broader concept of people with reduced work capacity. Unfortunately,
in the Hungarian legal system there is no single definition for “person with
disabilities”, different fields operate with different notions. The current
system of employment does not support the employment of people living with
disabilities since the concept of people with reduced work capacity is broad, it
contains several homogenous groups, such as people with permanent health
problems and handicapped persons. According to the Ombudsman, there
may be significant differences even within the individual groups depending
on the extent of the health damage or the handicap.

In his report the Commissioner pointed out that the tendering system
aimed at improving the employment situation of persons with disabilities
in its current form is unpredictable and chaotic, it does not allow the
elaboration and implementation of long term strategies for the promotion
of the employment of people with disabilities. At the same time, setting up
a unified registration system, covering all relevant aspects of the employ-
ability of the disabled, would facilitate the elaboration of such strategies.

The Commissioner for Fundamental Rights requested the Minister for
National Economy to pay extra attention, together with the Minister of
Human Resources, to the employment of people living with disabilities
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and initiate decisive measures in order to facilitate the integration of the
disabled into the labour market.

The Ombudsman’s inquiry into the working conditions of the dis-
abled established that, although the New Labour Code and the Act on
Provision of the Rights of Persons Living with Disability and Equality of
Opportunities adopted the concept of rational adaptation, the legislator
failed to define the system of its content requirements. It is mainly be-
cause the resources and the supporting system necessary for creating the
conditions of rational adaptation are not accessible for the employers. At
present only accredited employers may apply for support from the cen-
tral budget, the legislator intends to support non-accredited employers
through the institution of the rehabilitation card and by freeing them
from under the obligation to pay rehabilitation contribution.

The current, not so transparent and not well elaborated employment
and support system still cannot ensure the implementation of labour safe-
ty guarantees for people living with disabilities. Therefore, the rights of
persons with disabilities to human dignity and free choice of occupation
are infringed on, persons with disabilities do not receive the protection
stipulated in the Basic Law and the requirements of equal treatment and
legal certainty are not respected. The current practice of the law and the
activities of the various bodies enforcing the law create insecurity on many
occasions.

To remedy this situation, the Commissioner for Fundamental Rights
requested the Minister for National Economy to work out, in cooperation
with the Minister of Human Resources, the detailed rules of rational ad-
aptation and to harmonize the support system designated to facilitate the
employment of people living with disabilities.

In the course of his inquiries into the education system, the Ombudsman
concluded that the training of people living with disabilities cannot be
separated from their successful employment, so the competent ministries
should pay particular attention to efficient cooperation and continuous
consultation with each other. It turned out, however, that the ministries
concerned distance themselves from one another referring to various le-
gal regulations, accentuating their lack of competence in the given sub-
ject. It is clearly demonstrated by the absence of concrete measures aimed
at implementing the National Disability Programme.

According to the Ombudsman, the absence of a clear and unambiguous
regulation and a harmonized, hierarchical system of institutions under cen-
tral guidance, supporting the training and employment of people with dis-
abilities, can also be traced back to the absence of inter-ministry cooperation.
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The creation of a uniform system of regulations and institutions and
the compilation of a list of various trainings with labour market relevance
are also hindered by the absence of an extensive database which would
keep track of the institutions providing training for people with disabili-
ties. In the absence of an institutional framework, civil society organiza-
tions organize trainings for people with disabilities using money tenders,
which is an unpredictable solution that cannot be planned in the long
run. Although there are some equal opportunity tenders for people living
with disabilities, the tender conditions usually put such restrictions on the
range of prospective candidates that the civil society organizations inter-
ested cannot effectively participate in them.

The report concluded that there are no uniform regulations and insti-
tutions functioning in a coordinated way, under central control, that could
support the employment and training of people with disabilities in an
efficient and transparent manner. The current legal environment is not
fully compatible either with the provisions of the Europe 2020 Strategy
of the European Union or with the norms of independent life and social
participation stipulated by the UN Convention on the Rights of Persons
with Disabilities, promulgated by Act XCII of 2007.

Press release: 31/12/2012

The disabled people may not be constrained in their access to the public goods
available to the non-disabled people because of their disability. Because of
their condition, they need to be supported so that they have equal chances
and quality to exercise their universal rights. This justifies the requirement
of preference in all fields of the society, for which the public services have to
be organized depending on the differing necessities of the various groups of
disabled persons. It is not sufficient to determine the requirement of prefer-
ence by legal means. The law applying organs have to ensure the conditions
of the enforcement of these rights as well.

The rights of the disabled students are not enforced in a uniform prac-
tice by the higher education institutions, moreover, in certain cases, by the
faculties within these institutions. The Commissioner for Fundamental
Rights concluded from this that the legislation is inadequate or ambigu-
ous. He requested the Minister of Human Resources to establish a clear
legal context.

The Ombudsman’s inquiry on the disabled students studying in high-
er education institutions pointed out several contradictions. Among the
problems he pointed out that the definitions of a disabled person and



3. Activities of the Office 119

the scope of persons covered by that definition are different in the UN
Convention and the domestic rules on higher education. The diverging
practice of the higher education institutions (in certain cases their individ-
ual faculties) may be due to the fact that they established their procedures
not or not completely in compliance with the legal provisions.

According to the Commissioner, those disabled students who had al-
ready passed their final examination and, respectively, whose student
status had been terminated but did not receive their diploma due to
their failure to meet the language examination requirement, could have
turned / can turn, in possession of the required expert opinion, to their
former higher education institutions under both the former and the pre-
vailing legislation. Their petitions have to be judged by the higher educa-
tion institution concerned upon the merits of their content. The higher
education institution may not refer to the termination of student status.
The immunity petitions submitted and positively judged while still in
student status serve as proper reference for doctoral schools, too, since
the provisions of the Act on immunities and benefits have to be applied
in their case, as well.

The ombudsman turned to the Minister of Human Resources and re-
quested the harmonization of the relevant legal provisions. In addition,
he suggested that the presidents of higher education institutions should
facilitate the enforcement of the disabled students’ rights in accordance
with the provisions of the relevant legal regulations.

Our senior staff member in charge

Dr. Beita BORZA got her law degree at the
Faculty of Law of E6tvés Lorand University of
Budapest in 1994. She joined the staff of the
Office in 1997. Between 1997 and 2011 she
was the head of the “Dignity” projects of the
Parliamentary Commissioner for Civil Rights:
Homelessness (2008), Disabilities (2009), The
Elderly (2010), Patients’ Rights (2011). Currently
she is the Head of the Inquiries Department 3.
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3.7.
The Situation of Fundamental Rights

3.7.1.
Right of Peaceful Assembly

Although each and every case may have its special, unique fundamental
rightsaspect, the events investigated by the Commissioner for Fundamental
Rights in 2012 pointed out some crucial issues that had manifested
themselves on several occasions. Among those were the clarification of
the concept of the right of assembly, including that of a public place, the
issues of an assembly’s venue and route, and the institutional protection of
the right of assembly.

In connectionwith the concept of the right of assembly, the Commissioner
stressed that the definition given by the OSCE should be modified: assem-
bly means not only “the intentional and temporary presence of a number
of individuals in a public place for a common expressive purpose” in gen-
eral — its purpose should be the expression of the participants’ opinion on
public affairs in their widest sense, otherwise the event cannot be consid-
ered an assembly.

Press release: 31/12/2012

According to the Ombudsman ... an event held in an out-leased public place
is similar to an event held at a privately owned venue: the police has but
restricted jurisdiction under the Act on the Freedom of Assembly. It is unclear
in what way the police may be represented and what actions they may take,
while those with an intent to disturb the public order may have free access
to the venue. It is also fraught with risks when the event’s organizers use
the lease-out so as to evade certain stipulations of the Act on the Freedom of
Assembly, i.e. they interpret the Act according to their momentary interests
and treat the place as public or private depending on the character of the
police action they deem necessary.
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In view of this problem, the Ombudsman pointed out that if a place can be
accessed by anyone, it should be handled during demonstrations as a public
place irrespective of its ownership, thus making clear the organizers’ respon-
sibilities and the police’s jurisdiction. To this end, explicit legal regulation
would be needed — Ombudsman Mdté Szabé has requested the Minister of
Interior and the Minister of Public Administration and Justice to take the
necessary measures.

The Commissioner issued several reports aimed at clarifying the concept
of public place. Generally speaking, the right of peaceful assembly covers
assemblies in both private and public places. However, under the Assembly
Act the police should only be notified of assemblies held in public places,
Accordingly, the representatives of the police may attend assemblies held
at private places only with the consent of the owner of the given place.
In this respect the Commissioner pointed out that in the context of the
right of assembly any place that is freely accessible for anyone should be
considered public irrespective of its land registry status.

The Commissioner’s 2012 reports on the right of assembly also dealt
with the possible reasons for banning an event, especially with that provi-
sion of the Assembly Act which allows banning an event if traffic cannot
be rerouted. This provision had become a kind of general, public order
clause, i.e. the police routinely used it as a reference for banning events
they deemed “riskier”. The problem is that the practices of both the police
and the courts cannot be considered consequent as far as this reasoning
is concerned. The Commissioner pointed out that exercising the right of
assembly may not be subject to the free deliberation of the authorities.
According to the Ombudsman, the fact that the police can take certain
measures under the prevailing legislation does not necessarily mean that
the proportionality of the given police action should not be investigated.
It is even more so when the actions of the police may affect the exercising
of fundamental rights and/or freedoms.

Concerning the institutional protection of the right of assembly, the
Constitutional Court stated that the exercising of the right of assembly
should be protected not only from the state’s unwarranted meddling but
also from hostile viewers, counter-demonstrators and other troublemak-
ers: the state has positive obligations in order to secure the implementa-
tion of the right of peaceful assembly.

In harmony with international practice deriving from the similar pro-
visions of various international treaties, the Assembly Act is not a means
of absolute restriction but a norm resolving fundamental rights conflicts
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and establishing the requirement of proportionality. To put it in different
words: the Assembly Act guarantees that the others, the obvious majority
should not suffer disproportionate grievance. It is imperative, however, to
define exactly what is to be meant by “others”, their “rights and freedoms”
and “concrete, disproportionate grievance”. Consequently, the Assembly
Act is not applicable in cases where there are no concrete persons suffer-
ing grievance while exercising their concrete fundamental rights.

Although there has been some progress in the enforcement of the right
of assembly since 2008, still there are several legislative proposals, made
by the Ombudsman, aimed at strengthening the guarantees of this fun-
damental right, waiting to be implemented. The police’s practice vis-a-vis
the right of peaceful assembly has been gradually evolving in recent years.
They started to use fundamental right-friendly methods that not only
make assembly possible but also facilitate the exercising of this funda-
mental right.

Press release: 31/12/2012

The Commissioner for Fundamental Rights deems exemplary the way the po-
lice handled the sometimes hardly followable student demonstrations, helping
the students to exercise their right of peaceful assembly. The Ombudsman’s
co-workers, present at the venues, did not experience any irregularities in
police actions, the police followed and secured the demonstrations in a pro-
portionate way, being observant of the right of assembly.

Simultaneously with the positive trends in the application of law, there
are still several improprieties waiting to be solved through legislation. In
2008 the Ombudsman proposed to codify the rules governing competing
assemblies, i.e. assemblies close to each other in space and time. During
the last 5 years he made several proposals to have the earliest date when
prior notice of an event can be given stipulated by law.

In his proposal put forward in late 2012, the Commissioner for
Fundamental Rights requested the Minister of Interior and the Minister
of Public Administration and Justice to consider the possibility to draft
a unambiguous bill on the competences and regulatory rights of local
self-governments concerning the use of public places as there had been
some uncertainty in handling events falling under the right of assembly,
held in public places, e.g. concerning the police’s competences in securing
public order and the exercising of the right of assembly depending on the
classification of a certain venue.



124 3. Activities of the Office

3.7.2.
Rights of Immigrants

In 2012 the Ombudsman made an unannounced on the spot inspection
at the Temporary Detention Facility of Békéscsaba in order to examine
the enforcement of the fundamental rights of immigrant families with
minor children living there. This is the only place in Hungary where the
police are detaining children under the age of 14, i.e. children who lack
the capacity to act.

Press release: 18/07/2012

With a view to deportation, alien policing authorities may take into custody
Sfor up to 30 days foreign nationality children together with their adult fam-
ily members for illegally crossing the state borders of Hungary. According to
the Commissioner for Fundamental Rights this is unnecessary on one hand,
and, on the other, there is no legal basis and there are no legal guarantees
for the detention of minors.

In proceedings carried outby the alien policing authorities, unaccompanied
foreign minors may not be placed in detention, but children accompanied
by their adult family members may be placed in detention for 30 days
at most. The Commissioner for Fundamental Rights established in his
inquiry that the actual subject of such detention as a measure is, in fact,
not the minor who lacks the capacity to act but the adult family member
accompanying him/her. It violates a fundamental right when minors
without the capacity to act are held in detention for an alien policing law
infringement committed by their adult family members.

In the process of the Commissioner’s inquiries the authorities explained
the detention of children accompanied by their adult family members
with their intent to protect the fundamental right to family integrity and
privacy, and the public order. In his report the Ombudsman pointed out
that the right to privacy is not guaranteed at the Temporary Detention
Facility since the immigrants are detained in a totalitarian institution
where handles are removed from the doors of most bedrooms and the
families cannot move away even for their meals. The Commissioner also
raised the question whether or not it is necessary to detain minors for a
period of up to 30 days as a preparatory measure of deportation since, as
a matter of fact, in the absence of a deportation order the child would be
free to leave the place, either alone or accompanied by his or her adult
relative, from the 31* day following the ordering of detention.
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Press release: 18/07/2012

In small children who are unable to comprehend the cause of the detention
and estimate its length, 30 days in custody cause a mental stress incompat-
ible with childhood. Consequently, this measure does in no way serve the best
interests of the child as laid down in the UN Convention on the Rights of
the Child.

The Commissioner for Fundamental Rights therefore requested the
Minister of Interior and the Chief of the National Police to take the
necessary measures.

Before the Ombudsman acted in the matter, unaccompanied minors
seeking asylum had been placed in the accommodation centre of Bicske
where conditions were not really adequate for providing education and
getting to know the country. Following the initiative of the Commissioner,
the Minister of Social and Labour Affairs and the Minister for Public
Administration and Justice set up, by amending the relevant Act, a home
for unaccompanied minors in Karolyi Istvan Children’s Centre in Fét. The
living conditions of alien minors, in respect of whom asylum proceedings
are pending, who are recognised as refugees or who are in aftercare, are
considerably better than they were in Bicske; this has also been confirmed
by young persons who have been living there for a longer period of time.

The new inquiry of the Ombudsman also highlighted some problems.
Among others, his report mentioned the fact that there is no isolation
ward in the centre where newly arrived youths suffering from infectious
diseases or parasites could be treated and cared for. This presents a dan-
ger to the right to physical and mental health, as laid down in the Basic
Law.

Both the teachers of the school providing education for these alien chil-
dren and the staff of the centre reported that almost all minors had been
gravely affected by the shocks suffered during their journey to Hungary.
In medical terms, they are suffering from ‘posttraumatic stress disorder’,
which may result in a sudden loss of weight without any apparent cause,
in chronic headaches or unexpected and uncontrollable outbursts of an-
ger. The psychologists and the pedagogical support staff working in the
children’s centre are unable to properly attend to these problems since
their time and energy is taken up by caring for the inmates of the special
children’s home also situated in Fot.

The inquiries of the Ombudsman also revealed the fact that not only
the youths living there but the staff caring for them, as well, are in need of
professional support. After some time children open up and begin to de-
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velop confidence in and emotional ties towards the grown-ups caring for
them and tell them about all the horrible things they went through — this
is very taxing even for the teachers and educators who, with no psycho-
logical support, are unable to cope with this emotional burden.

Our senior staff member in charge

Dr. Katalin HARASZTI graduated from
the Faculty of Law of Miskolc University in
1988 then she passed her prosecutor exam.
She received her Ph.D. at the Institute of
Postgradual Legal Studies of the Faculty of
Law of Eotvos Lorand University on 2010
(on the constitutional guarantees of the
prohibition of torture). Between 1997 and
2011 she worked at the Office of the Parliamentary Commissioner for Ci-
vil Rights as deputy head of department. She is a part time lecturer at the
Constitutional Law of the Faculty of Law and Political Sciences of E6tvos
Lorand University.

3.7.3.
Family Law

The Commissioner for Fundamental Rights conducted a separate inves-
tigation in 2012 in connection with the employment possibilities of parents
with small children. He concluded that their situation is made more difficult
by the lack of jobs and other non-conventional forms of employment.
Women and parents with small children usually cannot arrange for their
children’s supervision during working hours because there are not enough
day care centres and the existing ones are overcrowded. The Ombudsman
inquired into the possibilities of part time employment for young mothers
in the public sector, the education opportunities offered by the job centres
for this group, the practices of labour management, the chances to find
employment and the problems of the private sector in this field.

From his investigation the Commissioner concluded that the employ-
ment rate of mothers with small children considerably lags behind com-
pared to that of the European Union. In the case of mothers with children
under 3 this rate is 14%, the lowest among EU member states.

The investigation clearly showed that non-conventional forms of em-
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ployment are still rare. There are not enough part time and teleworking
opportunities, flexible working hours are not widely accepted. The biggest
problem for women and parents with small children is day care. As it was
established by the Commissioner in an earlier report, the existing day
care system does not fulfil its function, its capacity is insufficient, the day
care centres are overcrowded and their operating hours are not in harmo-
ny with the parents’ working hours. The Commissioner for Fundamental
Rights requested the Minister for National Economy to take into account
these findings when drafting the ministry’s proposals for improving the
situation of women on the labour market.

The Commissioner also requested the Minister of National Resources
to consider the amendment of a statute. According to the Ombudsman,
it runs contrary to the rights to employment and work and the require-
ment of legal certainty that, under the relevant statute, mothers on child-
bearing allowance, childcare allowance or benefit are not entitled to par-
ticipate in the trainings of the Social Renewal Operational Programme
(TAMOP), which impedes their re-entry to the labour market. In the
Commissioner’s view, the optimum would be if the parent, upon the ex-
piry of the childcare allowance and benefit, had the proper qualifications
to start working. Under the current regulation, parents with small chil-
dren may participate in any form of education or training aimed at help-
ing their re-entry to the labour market only after the period they spent
on childcare allowance and benefit — this way years may pass before they
can start working again.

3.74.
Right to Health

As the Constitutional Court pointed out on several occasions, the right to
physical and mental health in itself cannot be interpreted as a subjective
right. Consequently, access to healthcare services is not a subjective right,
either, it is possible on the basis of another legal relationship. The state’s
obligations are limited to the creation of the proper economic and legal
environment and to the organization of medical care and the network of
healthcare facilities — all those within the state’s capacities, taking into
account the society’s power.

The competence of the Ombudsman in the sphere of healthcare is rath-
er limited. Under the statute regulating his activities, he may not investi-
gate all types of grievances, e.g. medical professional issues. Nor can he
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take a stance in matters related to malpractice compensation claims which
fall within the jurisdiction of the civil courts.

Formulating the professional and legal conditions of healthcare, then
controlling the practical implementation of its legal regulations are the
tasks of the state both as legislator and law enforcer. In order to explore
the practical implementation of this principle, the Ombudsman initiated
an inquiry into after-hours hospital duty and, in this context, into some
issues of training and employing residents and interns.

Since the practices of healthcare institutions vary in this field, the
Ombudsman deemed necessary to draw up a competence list that would
identify the rights and duties of residents and interns and the character
of their professional supervision in order to guarantee the enforcement of
the patients’ rights, the efficient, secure and professionally adequate pro-
vision of healthcare services. In order to introduce a uniform practice na-
tionwide, the Commissioner requested the Minister of National Resources
in charge of healthcare to determine, with the participation of the profes-
sional associations and colleges concerned, the exact contents of activities
to be carried out by residents and interns, including after-hours hospital
duty, and forms of their professional supervision, and to take the neces-
sary measures in order to promptly compile the competence list identify-
ing those activities.

The Commissioner also established that there not enough pharmacists,
assistants and professional assistants in Hungary, continuity is not guar-
anteed and the level of the training of healthcare assistants is uneven. The
universities do not educate enough pharmacists, certain basic activities
(e.g. extemporaneous pharmacy) are atrophying, the pharmacists and as-
sistants are overloaded and overworked. In many cases they have to carry
out activities not matching their competences, and pharmacies find it
harder and harder to secure the continuous presence of at least one phar-
macist during business hours.

During his investigations the Ombudsman established that the level
of the assistants and professional assistants’ training is uneven, the sys-
tem of their education is deteriorating and the legal regulations govern-
ing their training are often disrespected in practice. The personal and
material premises of transferring and acquiring professional knowledge
are inadequate, legal regulations specifying the length of training are
not harmonized. Market competition between institutions specializing in
adult education may also be conducive to the deterioration of the quality
of education.

According to the Ombudsman, the above mentioned factors may in-
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fringe upon the fundamental right to health and healthcare, therefore,
he requested the Minister of Human Resources, in charge of both educa-
tion and healthcare, to take into account the factors leading to the short-
age of professionals while determining the university admission quota of
pharmacists and to revise, cooperating with the ministries concerned, the
contents of the professional training of healthcare assistants. He also re-
quested the Minister for National Economy and the Minister of Human
Resources to harmonize the legal regulations specifying the length of
training. In his response the Minister of Human Resources de facto ac-
cepted the Ombudsman’s recommendations.

In 2012 the Commissioner for Fundamental Rights proposed to set
up an inter-ministry committee in order to work out the comprehensive
strategy for regulating and supporting the medical herb sector, since the
system-level management of problems is subject to the active and continu-
ous cooperation of all ministries and sectors concerned. He also initiated
the amendment of two ministerial decrees: one on solidifying the legal
status of curative substances not classified as medicinal products, and an-
other on regulating the activities of small-scale producers. The Ministry
for National Economy agreed with the contents and the recommendations
of the Ombudsman’s report on the subject because the special task force
that had been set up within the ministry came to the same conclusions.

Our senior staff member in charge

Dr. Attila LAPOSSY graduated from the
Faculty of Law of E6tvos Lorand University in
2007 then continued his Ph.D. studies at the
Faculty’s Institute of Postgradual Legal Studies.
Since September 2007 he has been part-time
teacher and, since 1 January 2013, assistant pro-
fessor at the Department of Constitutional Law
of the Faculty. Since 1 January 2008 he has been
a staff member of Ombudsman Maté Szabé.
Currently he is senior legal advisor at the Public
Law Department.
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International and Public Relations in

2012

The international recognition of the Hungarian ombudsman institution
is well illustrated by the fact that during last year the commissioner for
fundamental rights was invited to eight venues on three continents to give
lectures and share his experience. Among them was the conference of the
International Ombudsman Association where he was one of the keynote
speakers and the European Group of National Human Rights Institutions,
a body operating under the auspices of the UN. In 2012, the ombudsman
received 27 foreign visitors and delegations, including rapporteurs of
the Council of Europe and the UN, the High Commissioner on National
Minorities of the OSCE and several ambassadors accredited to our count-
ry. In 2012, the co-workers of the commissioner for fundamental rights
were invited to 47 international conferences and consultations, mainly in
the fields of children’s rights, equal opportunity and the right of assembly.
Just as in previous years, the activities of the commissioner for funda-
mental rights in 2012 were conducted before the eyes of the public. He gave
account of his work, investigations, reports and recommendations in 248
statements altogether, published several booklets summarizing his projects,
gave interviews on and analyzed the state of fundamental rights in Hunga-
ry and the ombudsman’s activities in both the domestic and foreign press.

4.1.
Our International Relations

The Office of the Commissioner for Fundamental Rights as the National
Human Rights Institution of the United Nations

The Office of the Commissioner for Fundamental Rights received the Uni-
ted Nations’ National Human Rights Institution (hereinafter NHRI) B-status
classification from the UN’s International Coordinating Committee for Na-
tional Human Rights Institutions (ICC) in May 2011. This prestigious status
significantly increased our international recognition, which revealed in the
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active international performance of the Office by
participating on several international conferences
and bilateral meetings, as well as taking part in
the UN bodies’ policy-making decisions through
reports and professional consultations carried out during the year.

An important obligation for an institution obtaining NHRI-B status is
to share information on its activities, institutional operations, projects and
statistics, as well as on its investigations and the national legislative environ-
ment. By filling out questionnaires and providing information, the Office
participated in shaping several UN reports and policies: In January 2012,
the Commissioner for Fundamental Rights reported on his findings and the
legislative environment related to the freedoms of peaceful assembly by an-
swering the questionnaire of the UN Special Rapporteur on the issue which
report was submitted to the Human Rights Council for consideration at its
20™ session in June 2012. Another special rapporteur’s questionnaire was
responded in details regarding the situation and legal background of the
human rights defenders and institutions in Hungary.

The UN Committee on the Rights of Persons with Disabilities requested the
Office of the Commissioner for Fundamental Rights, as Hungary’s National
Human Rights Institution, to share its view and send its contribution regard-
ing the initial report of Hungary under the UN Convention on the Rights
of Persons with Disabilities which was considered by the UN Committee
on 20-21. September, 2012. The ombudsman report was welcomed and re-
ceived a positive feedback during this session. (Noting that Article 33 of the UN
Convention on the Rights of Persons with Disabilities stipulates the establishment of
a multi pillar control mechanism in order to fulfil national implementation and con-
trol, state Parties have to designate besides one or more focal points within govern-
ment and the coordination mechanism within government a framework including
one or more independent mechanism with regard to the legal status and functioning
of national institutions for protection and promotion of human rights. According to
Section 1, Subsection (3) of Act CXI of 2011 on the Commissioner for Fundamental
Rights in the course of his activities the Commissioner for Fundamental Rights pays
— especially by conducting proceedings ex officio — special attention to assisting, pro-
tecting and supervising the implementation of the UN Convention on the Rights of
Persons with Disabilities, promulgated by Act XCII of 2007.)

The Ombudsman Office also played an active role and being participant
on several UN-OHCHR meetings and seminars; including the annual ple-
nary session of the ICC (International Coordinating Committee for National
Human Rights Institutions) held in Geneva in March, 2012; or taking part on
the European Group of National Human Rights Institutions 2012 Regional
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Workshop on Business and Human Rights, held in Berlin, Germany, in
September. The participants of this workshop, including the leaders of the
European NHRIs as Prof. Dr. Maté Szabo, discussed the important issue of
human rights’ situation in the troubling economic environment and the in-
creasing role and importance of the NHRIs in this area. In April 2012, a joint
meeting of the European Group of NHRIs and the European Union Agency
for Fundamental Rights (hereinafter FRA) took place, as well as tripartite
meeting including the EQUINET (European Network of Equality Bodies,
hereinafter EQUINET) to the group in October. The parties emphasized
the importance of increasing communication and info-sharing for providing
technical and professional assistance to each other in the current difficult
environment. The colleagues of the Office were committed regarding the
common goals established and they actively cooperated on the meetings.

In 2011, the Office of the Commissioner for Fundamental Rights became
a member of a highly-respected international network and cooperation.
However, the year of 2012 is said to be the year learning: by the institutional
restructuring and the extension of the mandate of the ombudsman, by the
rethinking of the nomination and election of the commissioner, as well as
grace to the good relations with the Hungarian civil society and the excel-
lent relations with international organisations and NGOs; the protection
of fundamental rights could have been better implemented in Hungary in
2012. Therefore, the activity of the Commissioner for Fundamental Rights
and his colleagues could be considered as a basis for the reaccreditation
proceeding for an NHRI A-status in the year 2013.
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4.1.1.
Delegations received in 2012

In 2012, the international relations of the Office of the Commissioner for
Fundamental Rights (hereinafter, OCFR) were also marked by significant
increase of international bilateral meetings. Important delegation visits
from Europe and the world were received; many diplomats and international
experts visited our Office during the year.

The official high-level visits were “opened” in January by Mr. Markus
Loningen, the Federal Government Commissioner for Human Rights
Policy and Humanitarian Aid at the Federal Foreign Office of Germany,
who requested information on the new Basic Laws of Hungary, as well as
on several Hungarian legislations which received high European attention
(such as the media law, or the regulation on churches), moreover some ques-
tions were raised that threaten the implementation of fundamental rights in
Hungary (e.g.: the amendment of the mandate of the Constitutional Court,
or the law concerning the independence of courts...etc.)

In the beginning of February, the Secretary-General and his colleagues
from The Norwegian Helsinki Committee travelled to Budapest to gain a
better understanding of the developments in Hungary with regards to the
political situation and the recent reforms. During the meeting, the recent
judicial and constitutional reforms and the role of the Commissioner for
Fundamental Rights were in focus of the discussion.

In May, a Taiwanese delegation of the Central Yuan visited the
Ombudsman which event provided an excellent opportunity for mutual
information sharing on both ombudsman institutions, on their legal back-
grounds and the defined areas of activity.

A delegation of the European Parliament’s Committee on Civil
Liberties, Justice and Home Affairs (LIBE) organised a visit to Budapest
in September, which purpose of this delegation is to gather information
and comments by Hungarian authorities, representatives from civil society,
academics, experts and additional stakeholders regarding the current situ-
ation and the recent political developments in Hungary. On the margin of
this visit in Budapest, the members of the delegation consulted with Prof.
Dr. Maté Szab6, the Commissioner for Fundamental Rights.

In October, the UN Special Rapporteur, Mr. Calin Georgescu had a
consultation on hazardous materials, waste management and their storage
in Hungary. In the focus of the discussion with Prof. Dr. Maté Szabd, the
Commissioner for Fundamental Rights, the two touched the issue of red
sludge catastrophe, the situation of disaster management and the relevant
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Hungarian legislations, as well as the ombudsman inquiries and reports.

Also in October, the Commissioner for Fundamental Rights had received Mr.
Knut Vollebaek, the OSCE High Commissioner on National Minorities and
his delegation. The main subject theme of the consultation was the protection of
ethnic and minority rights in Hungary after the adoption of the new Basic Law.

The People’s Republic of China and Hungary have a Human Rights
Dialogue since 2000. In the framework of this cooperation, Mr. Mingjin
Hao, the Vice-Minister of the Ministry of Supervision of China visited the
Office of the Commissioner for Fundamental Rights between 17-19 October.

Besides the above-mentioned visits, we could also welcomed the Congress
Delegation of the Council of Europe in February and May, the Petition
Committee of the Parliament of the Czech Republic also in May, the delega-
tion of the South-Korean Anti-Corruption and Civil Rights Commission,
and former Polish Ombudsman Ms. Ewa Letowska in December.

European Relations:

Delegations sent & received by the Office

of the Commissioner for Fundamental Rights
01/01/2121-31/12/2012

Il Received delegations

Official visits of the
] commissioner and his colleagues

I Both
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4.1.2.
Other International Activities

EQUINET

The European Network of Equality Bodies (EQUINET) brings together
38 organizations from 31 European countries to enable national equality
bodies to achieve and exercise their full potential by sustaining and
developing a network and a platform at European level. The EQUINET
regularly organises trainings and seminar for its member organizations.
These trainings are designed to enhance and promote the efficiency of the
equal treatment activity of the members as well as the providing forum for
the exchange of view on thematic issues and the consultancy of experts. The
Office actively participated on these trainings and the organisation’s work
by sending its contribution in connection with the development of Euro-
pean policies. Regarding specific topics, our Office presented the national
regulatory environment, the achieved results and the established practices.

In September, the European Roma Information Office (ERIO) orga-
nized a workshop on the subject how the equality bodies and networks
(like EQUINET) can be involved in the work and policy-making of the
Commission relating to Roma people. Within the framework of the Race
Equality Directive 2000/43 and the Commission’s Communication on the
implementation of the Directive in 2008, this workshop provided a plat-
form for discussion between different Equality Bodies and Roma repre-
sentatives to exchange ideas and concerns, as well as to inform each other
about the barriers they face. The final conclusion of the seminar was that
the consistent actions against discrimination are more important in times
of crisis than ever.

Environmental protection

Dr. Sandor Filop, the Deputy-Commissioner for Fundamental Rights
responsible for the protection of the interest of future generation attended
several international workshops and seminars during the year 2012.
He gave lectures on the sustainable development on the UN Rio+20
Conference in June 2012, as well as on the preparatory meetings held
in New York and Brussels as being the member of the environmental
governance workgroup.
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Children’s Rights

As of January 2012, the protection of children rights has received more
emphasis in the Hungarian legislation including certain provisions of the
Act on the Commissioner for Fundamental Rights as well. As in every year
since 2008, a special project of the ombudsman was dedicated to a specific
area of interest, in addition to dealing with the traditional task of complaint
handling. In 2012, the issue of child-friendly justice was placed in the focus
of the investigations. As being one of the national focal points of the Council
of Europe in Hungary, the Office participated on high-level conferences
such as the one organised by the European Commission and dedicated to
the theme of missing children. It also took part on the 7" European Fo-
rum on Children’s Rights and the Annual Conference of EUROCHILD
(an European umbrella organisation bringing together 100 members), on
which conference our colleague participated as a rapporteur on the theme
of family-group conference.

Our Offce were actively involved in the work of the European Network of
Ombudspersons for Children (ENOC). Enhancing the international char-
acter of the Office’s project on children’s rights, on 22 November 2012, the
Office of the Commissioner for Fundamental Rights jointly organised the
closing conference of the project with the Council of Europe. On this event,
high-ranked representatives from the European Commission, the Council
of Europe and the United Nations Children’s Fund (UNICEF) attended.

The GODIAC International Project

The transnational project runs from 1 August 2010 to 31 July 2013; in which
20 partner organisations from 11 countries participate. The members are
12 police organisations and 8 research/ educational organisations including
the Office of the Commissioner for Fundamental Rights. The objectives of
the project are to contribute to the development of an European approach
to policing political manifestations, to learn how research based principles,
especially communication and dialogue are applied to de-escalate and
prevent public order disturbances. The project developed excellent co-
operation and network between practitioners, researchers and trainers in the
partner countries and it also enhanced the use of research based knowledge
in police operations.

In January 2012, a seminar was organised by the Swedish Police Academy
in Solna, where the colleagues of the Office (Mr. Barnabas Hajas, Ms Agnes
Lux and Mr. Laszl6 Téth) actively participated in the first year evaluation
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summary of the project. They were invited to take
part in three on the spot investigations from five,
such as the LGBT march in Bratislava (Slovakia) or
the unreported extreme Anti-Jihad demonstration
in Stockholm. Comprehensive reports were made
on these on the spot investigations.

OPCAT

On 12 January 2012, Hungary has joined to the
Optional Protocol to the UN Convention against
Torture (OPCAT) adopted in 1984. The Convention
requires the establishment of independent bodies both
on national and international levels, which execute

regular visits in the detention institutions for verifying conditions therein.

Hungary officially notified the UN Subcommittee on Prevention of
Torture (SPT) on that the Commissioner for Fundamental Rights will carry
out the task as national preventive mechanism from 1 January 2015. This
also means that the Office may investigate all the detention centres declared
in Paragraph 4 of the Additional Protocol, and can interview all the official
and private individuals without any witnesses.

The Office has started the professional and technical preparation for ful-
filling its new task and duty. Therefore, our colleagues participated on sev-
eral relevant conferences, consulted with experts, like it happened on the
OPCAT Conference organised by the Hungarian Helsinki Committee and
Mental Disability Advocacy Centre in Budapest.

Participating in international ombudsmen organisations

The Annual Meeting of the Visegrad Four Ombudsmen was held in Brno, Czech
Republic, in May 2012. The main subject themes of the consultation of the Four
Ombudsmen (the Czech, Slovakian, Polish and Hungarian) were the special
relations of the ombudsmen with the judicial bodies, such as the Constitutional
Court or the Supreme Court. The meeting provided an excellent opportunity
for further increase of the fruitful relations among these institutions.

Following the invitation of the Tuscan region, the European Ombudsman
Institutions (EOI) called together its members to Florence, Italy, for the an-
nual general and board meeting in April. Besides discussing the institution-
al matters; several lectures were held such as in the cases when the Italian
and Hungarian ombudsmen reported on their activities.
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On 10 July 2012 Maté Szab6 was received by Spanish Ombudsman Maria
Luisa Cava de Llano in Madrid. At the meeting the Commissioner for
Fundamental Rights gave an overview of the recently integrated Hungarian
ombudsman institution with presenting its main characteristics. Maté Szab6
travelled to Madrid to participate at the XXII. World Congress of the
International Political Science Association organized on 8-12 July 2012.

On 1-4 August 2012 Maté Szab6 participated at the II. ISA Forum of
Sociology on Social Justice and Democratization held in Buenos Aires. In
the framework of the conference the Commissioner for Fundamental Rights
held consultations with Argentine Ombudsman Anselmo Agustin Sella and
Public Defender Stella Maris Martinez. On 2 August the Commissioner
participated and delivered a speech at the meeting of the Hungarian
Community in Buenos Aires.

On 13-15 September the Commissioner for Fundamental Rights partici-
pated at the XII. Annual Conference of the European Society of Criminology
in Bilbao. The conference was held under the title “Criminology in the 21*
Century: a necessary balance between Freedom and Security”. During his
stay the Commissioner met Basque Ombudsman Inigo Lamarca Iturbe. The
meeting offered an opportunity to share results and experiences in the field
of LGBT rights’ protection, the functions of national and regional ombuds-
man institutions or the impacts of the economic crisis on social rights.

The 10™ World Conference of the International Ombudsman Institute

(IOI) was held in Wellington, New Zealand, from 12-16 November 2012,
where ombudsmen from all around the world were presented. Following the
plenary session, experts from five continents gave lectures on specific issues
including the Hungarian Ombudsman, who talked about ‘Serving vulnerable
groups effectively’.
Eva HEIZERNE HEGEDUS graduated from
the Faculty of International Affairs of the Mos-
cow State Institute of International Relations
in 1988. She has been working for the Office of
Parliamentary Commissioners since 1997. Be-
tween 1997 and 2007 she was the Head of the
Department of Documentation and International
Affairs of the Parliamentary Commissioner for
National and Ethnic Minorities and from 2007 to
2011 she headed the Department of Organizati-
on and Client Services. From 2012 she is Deputy
Secretary General for Administration of the Offi-
ce of the Commissioner for Fundamental Rights.
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University of Budapest (2009)
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4.2.
Cooperation with Civil Society Organizations

Act CXI of 2011 on the Commissioner for
Fundamental Rights specifies as part of the
ombudsman’s functions and powers that
“In the course of his or her activities the
Commissioner for Fundamental Rights
shall cooperate with organisations
aiming at the promotion of the
\\,‘3 protection of fundamental rights.”
In the course of conducting the spe-
cific inquiries, the framework of coop-
eration is given substance by the civil society experts of the relevant fields,
the involvement of the non-profit organizations, consultations and work-
shop discussions, conferences, exhibitions and, in the institutionalized
form, by the Civil Consultative Body, created by the ombudsman in 2010.
This cooperation between the ombudsman and civil society is relevant
at three main levels:

4.2.1.
Complaints, proposals of civil organizations submitted to the
commissioner for fundamental rights

* In 2012, the Office of the Commissioner for Fundamental Rights recetved
more than 7000 complaints including around 100 submitted by civil
organizations.

* In 60-70 cases the Ombudsman initiated an investigation based on a civil
request.
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Considering the different types of cases initiated by members of the ci-
vil society, the number of complaints questioning the constitutionality of legal
regulations is strikingly high (18) and the number of complaints submitted by
civil organizations concerning labour and education issues was relatively high (9
and 6), as well.

Other common types of complaints received from civil organizations
were those about data protection, health care services, financial institutions,
waste management, collective rights of minorities and local government issues
but there were also some civil initiatives concerning protection against
noise and vibration, water management, freedom of religion, homeless-
ness, asylum seekers or public services.

Tipes of complaints submitted by NGOs
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As the institution of actio popularis has been abolished, citizens may no
longer submit a petition to the Constitutional Court for ex post review,
therefore the ombudsman’s competences in this regard have gained major
importance.
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This was reflected in numbers, as well: in 2012, the Commissioner
for Fundamental Rights received 683 proposals to file a petition to the
Constitutional Court; on their basis (and considering the consolidated
petitions and petitions submitted ex officio, as well) the commassioner for
Sfundamental rights appealed to the Constitutional Court more than 20 times.

In 19 cases the proposals were submitted to the ombudsman by civil
organizations, two of which, the National Conference of Student Self
Governments’ proposal concerning the Act on Higher Education and
the National Federation of Disabled Persons’ Associations’ proposal
concerning social services and assistance for disabled persons, were of
outstanding importance, which is well illustrated by the fact that the
Constitutional Court annulled the contested regulations as a result of the
petitions submitted by the ombudsman.

Furthermore, the ombudsman submitted petitions to the Constitutional
Court based on the proposals of the Network for Freedom of Education,
the Hungarian Gambling Federation and the Hungarian Civil Liberties
Union (TASZ), and there are three pending procedures before the
Constitutional Court started upon the proposals of the Association of
Hungarian Journalists and the One-Step-Ahead Non-profit Association
(Lépéselény Kozhaszna Egyesiilet).

In addition to the above mentioned organizations, the commissioner for
fundamental rights received proposals to file a constitutional complaint
from the Association of Family Representatives, the Hungarian Medical
Chamber, the National Federation of Agricultural Co-operators and
Producers, the Human Chain for Hungary, the Nebancsvirag Association
or the Felis Hungarica (Macskasok Egyestilete).

4.2.2.

Meetings, programs, other events; cooperation with the civil sector in
the special projects launched by the commissioner for fundamental
rights

In 2012, (almost) each program or event organized in the Ombudsman’s Office
was, (and still is) connected on some points to civil society: either because of
its subject or agenda, or because of the participants invited, at some level
there is always civil society involvement in these programs.

Events organized especially for the civil society included a round table
discussion for experts on disability issues 27 March 2012, panel discussions
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Exposition and fair of eco-friendly
products in the Office (March, 2012)
on the environmental impact
assessment of settlement plan-
ning tools (April-May), compe-
tition organized by the NGO
Civitas Association or the an-
nouncement of results of the
“Carbon Detectives” program
competition; but we can also
mention the plant fair and sale
on 14 March 2012, the fair of
eco-friendly products and the event organized by the NGO Green Office
on 23 May 2012.

The Office of the Commissioner for Fundamental Rights hosted the
meetings of civil environmental and nature conservation associations and,
in the course of their work, the ombudsman’s staff had also attended sev-
eral consultations with notable representatives of the civil society.

NGOs like the Hungarian National Committee for UNICEF, the
Hungarian Civil Liberties Union, (HCLU/TASZ), the Hungarian Helsinki
Committee, the Legal Defence Bureau for National and Ethnic Minorities
(NEKI), the E6tvos Karoly Institute, researchers, teachers and students of
the Central European University (CEU); representatives of the social and
health sector, (Public Foundation for the Homeless, Shelter Foundation,
Hungarian Maltese Charity Service, Hungarian Academic Association of
Rural Health, Hungarian Hospital Association, Hungarian Psychiatric
Association) were frequent visitors to the Office of the Commissioner for
Fundamental Rights.

The ombudsman also has a strong professional relationship with
the most important disability advocacy organizations, just to mention
some major ones: National Federation of Disabled Persons’ Associations
(MEOSZ), Hungarian Association of the Deaf and Hard of Hearing
(SINOSZ), National Organization of Autistics (AOSZ), National Federation
of Hungarian Federation of the Blind and Partially Sighted (MVGYOSZ),
Hungarian Association for Persons with Intellectual Disability (EFOESZ).

The relationship is almost the same with associations concerned about
environmental protection (Humusz Waste Prevention Alliance, Védegylet
— Protect the Future, Hungarian Ornithological and Nature Conservation
Association, Clean Air Action Group, WWEF, Greenpeace), and with civil
groups and organizations concerned about national and ethnic minorities’
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Inauguration of the exposition of Bulgarian
painters (March, 2012)
rights (EQUINET, Chance for Children
Foundation, European Roma Rights
Centre). We maintain permanent per-
sonal and professional relationship with
civil partners including the Hungarian
National Council on the Environment
or other civil organizations partici-
pating in the activities of the National
Council for Sustainable Development:
the Hungarian Ornithological and
Nature  Conservation  Association,
Environmental Management and Law
Association, Ecology Institute for Sustainable Development, Clean Air Action
Group, WWF Hungary, Seedling Nature and Environmental Protection
Association, GATE Green Club Association, Nettle Nature and Environmental
Protection Association, E-mission Association. In this regard we should also
mention the sessions of the Coordinating Board of Environmental Protection
Civil Organizations held at the Office of the Commissioner for Fundamental
Rights with the participation of the ombudsman’s statf. We must also high-
light the ombudsman’s contribution to the publication of the Hungarian
Ecovillage Network’s Bulletin as part of our long term cooperation with local
communities striving for sustainable development.

The traditional ombudsman type activities (handling complaints, carrying out
inquiries) were supplemented with several project-activities focusing on different
fundamental rights related topics. In order to achieve success in the compre-
hensive investigations carried out in the framework of these projects, it is es-
sential to consult and cooperate with civil experts and representatives of ad-
vocacy organizations. Consequently, consultation with civil representatives
of the relevant fields is an important element of the ombudsman’s inquiries
carried out as part of the projects, and especially of the Project on Child Friendly
Justice, the Project on Dignity of Labowr and the Project on Losers of the Crisis.

Cooperation is especially effective with civil organizations representing
those fields where civil activity is intensive and civil advocacy organiza-
tions have major importance (children’s rights, community employment,
persons with disabilities, care for homeless people, education and nation-
alities, environmental protection or the economic crisis and victims of fi-
nancial institutions). Furthermore, it can be stated that cooperation mecha-
nisms between crvil organizations and the previously independent commissioners
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(now deputy-commissioners) have been integrated into the unified ombudsman
institutional system set up from 1 January 2012, to further enforce the ef-
fectiveness of the new institutional structure.

On the basis of reciprocity, the Office has also attended several events
of civil organizations like the International Public Sanitary Forum and
Exposition (26 April 2012), the Annual Meeting of Nature Conservation
Associations organized by the National Society of Conservationists —
Friends of the Earth Hungary (24 October 2012), and the ombudsman
inaugurated the temporary photo exhibition entitled “The past, the pres-
ent and the future of Verespatak” at the Office Building of the Members of
Parliament on 26 April 2012.

The ombudsman’s colleagues are also involved in the work of the so
called Aarhus roundtable (which aims to contribute to helping civil par-
ticipation and access to information concerning nuclear energy use), they
cooperate with the Environmental Management and Law Association, the
Energiaklub Climate Policy Institute and Methodological Centre, and they con-
duct regular consultations with Greenpeace Hungary concerning the re-
cultivation of the red sludge reservoirs in Almasfiizitd.

Following the previous consultation practices of the former commis-
sioner for national and ethnic minorities, in the new unified ombudsman
institutional system our colleagues maintained strong relationship with
representatives of civil advocacy groups and legal defence organizations
in 2012. Accordingly, the commissioner’s staff attended several training
seminars and conferences of EQUINET Antidiscrimination Network and
the European Union Agency for Fundamental Rights (FRA); held litigation
consultations on Roma education and segregation issues with represen-
tatives of the Chance for Children Foundation. There is also an infor-
mal platform for exchange of information between the ombudsman and
the European Roma Rights Centre, the Tom Lantos Foundation and the Kurt
Lewin Foundation. Strong civic participation characterized the presenta-
tion delivered in January on minority education and education of mi-
grants, the several panel discussions and the various minority programs,
like the Bulgarian spring festival on 1 March 2012.

In addition to the participation of NGOs in the professional events of
the ombudsman’s Office, we should also mention the large number of in-
vitations received from representatives of the civil society requesting the
participation or intervention of the ombudsman or his staff. The ombuds-
man is invited on a regular basis to the events and programs of nation-
alities’ self-governments and several NGOs (the Transylvanian Armenian
Roots Cultural Association, the Association Védegylet — Protect the
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Future, the National Society of Conservationists — Friends of the Earth
Hungary, National Federation of Disabled Persons’ Associations (MEOSZ),
Hungarian Association of the Deaf and Hard of Hearing (SINOSZ), Public
Foundation for the Homeless, Shelter Foundation etc. Highlighting the most
significant events among the numerous civil-related programs of 2012 attended by
the Commissioner for Fundamental rights, we have to touch upon the two-day
professional conference “Paradigm Shift in Homeless Care”, organized by
the Hungarian Academic Association of Rural Health under the patron-
age of the Commissioner, with several of his colleagues among the con-
ference’s speakers. The Ombudsman also participated, both as a patron
and a speaker, in the large-scale programme organized by the Hungarian
Association of the Deaf and Hard of Hearing (SINOSZ) on the occasion of
the International Day of the Deaf; his colleagues, having their own stand,
were at the disposal of the children and their parents interested in the
sphere of fundamental rights the entire day.

Press release: 13/12/2012.

“Responsible State, Conscious Citizen” — Workshop on Social Issues
Within the frames of a general project called the “Losers of the Crisis”
the Commissioner for Fundamental Rights organised a workshop on 29
November 2012. The conference focused on three social issues; the changes
in the system of pensions and disability allowances, the wage of employees in
medical fields and the costs of enforcement proceedings.

Zoltan Balogh (president of the chamber of medical workers) analysed the
grave problem of financing medical workers. Although there has just been a
rise in the wages, they are still much less than the European average.

Our civil contacts coordinator

Dr. Timea CSIKOS

She received her degree in law at the University of
Pécs, Faculty of Law, in 2010 and got a job already
in that year in the Office of the Parliamentary
Commissioner for Civil Rights. From September
2012 she started her post-graduate studies at the
University of Pécs, in Political Sciences. From
September 2012 she coordinates all the contacts,
all the interfaces between the ombudsman and
the Civil Organizations.
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4.2.3.
Civil Consultative Body, Prizes and Recognitions

Back in 2010, the Parliamentary Commissioner for Civil Rights established
the Civil Consultative Body (CCB), a standing advisory group for the
utilization of the skills of specialists, who are also public figures, with
considerable experience and/or high-level theoretical knowledge in order to
facilitate the assertion of constitutional fundamental rights. During the last
meeting of the CCB, on 3 October 2012, the Civil Contacts Coordinator of the
Commissioner for Fundamental Rights and two new members of the CCB were
introduced, and the group discussed professional issues like the transparency
and drafting methods of motions to be submitted to the Constitutional Court
and the Ombudsman’s reviews on legal regulations. Members also discussed
the practices of handling complaints under the new structure of the Office,
the necessity of possible civil contribution to the publishing of the annual
reports, and the possibility of introducing the practice of filing complaints
through a uniform complaint form was also raised.

Current members of the Civil Consultative Body

Dr. Gaspar Bird, university professor (E6tvos Lorand University,
Faculty of Law),

Dr. Noéra Chronowski, associate professor (University of Pécs, Faculty
of Law),

Dr. Géza Finszter, university professor (National Institute of Crimi-
nology),

Dr. Zoltan Fleck, associate professor (E6tvos Lorand University,
Faculty of Law),

Dr. Péter Hack, assistant professor (E6tvos Lordand University, Faculty
of Law),

Dr. Gyorgy Konczei, university professor (E6tvos Lorand University,
College of Special Education),

Dr. Lehoczky Dr. Csilla Kollonay, university professor (Eotvos
Lorand University, Faculty of Law),

Mr. Péter Nizak, senior program manager (Open Society Institute),
Dr. Mikloés Radoszav, assistant director (Csanyi Foundation),

Miklés Vecsei, vice president (Hungarian Maltese Charity Service),
Dr. Andras Varga Zs., associate professor (Pazmany Péter Catholic
University, Faculty of Law),

Dr. Ménika Weller, senior adviser (Ministry of Public Administration
and Justice)



4.3.
Media coverage

Activities of the Commissioner for Fundamental Rights as reflected in
the media in 2012

Since the entry into force of Act CXI of 2011 on the commissioner for
fundamental rights on 1 January 2012, the media followed with increasing
interest the newly transformed ombudsman-system functioning with a
unique ombudsman and two deputy ombudsmen. In January 2012, the
media (radio-television-online media) dealt mainly with the perspectives
and future effectiveness of the new structure. As a result, the coverage
in the media of the commissioner’s activities had almost doubled in
2012 compared to 2011 (497 in one month!). Media interest in the
commissioner’s activities and inquiries remained high during the year
however there were several fluctuations according to the actual economic-
political environment and the publication of the topics inquired into.

Online media was still gaining ground. The presentation of the com-
missioner’s and his Office’s activities and the topics in the centre of their
investigations was utterly high in the online media. You can find a statisti-
cal diagram below showing the total number of the media appearances of
the ombudsman’s activities and the coverage of his topics inquired into. It
is well demonstrated that media interest was utterly high in January 2012.

As for the interpretation of the January 2012 datas it should be noted that
these datas refer to the total number of internet search keywords referring
to the duties and activities set out in the Basic Law and Act CXI of 2011 on
the commissioner for fundamental rights. Media coverage of the analyses
of the legislative environment regulating the activities of ombudsman Maté
Szab6 and the restructuring of the Office gave place to presentations of the
ombudsman’s work in January 2012 which pruduced a relatively low number
compared to January but was significantly higher than in the past years.

In 2012, like in the previous years the ombudsman carried out his
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Media coverage of the ombudsman’s topics in 2012
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activities in the limelight of publicity. The commissioner issued 248 com-
munications on his activities, inquiries and reports, published brief sum-
maries on his projects, the national and international media dealt with
the situation of human rights in Hungary and the ombudsman’s work in
several press articles, interviews and analysis.

After the transformation of the institution and the Office could start
its ,,everyday” operation, the media rather followed with interest the om-
budsman’s communications and events forming the background of his
special projects. In 2012, the national and international media followed
with special attention the project on child friendly justice. The large num-
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ber of inquiries related to the enforcement and infringement of chil-
dren’s rights was well reflected in the number of media appearances, the
commissioner issued 38 communications on this topic.

In his project entitled ,,Dignity of Labour” the ombudsman examined
problems concerning labour law, community work, employment oppor-
tunities of women and mothers (parents) with small children, homeless
people, persons with disabilities and of other disadvantaged persons in
the financial-economic crisis. The commissioner summarized the find-
ings of his inquiries and analysis in 21 communications.

The focus of this project was on the negative impacts and state mea-
sures effecting particularly vulnerable groups of society (nationalities,
the elderly, the sick, the homeless, etc.); it also analyzed problems con-
cerning environmental protection and healthcare in the course of the
inquiry conducted in the region of Szentgotthard city.

A significant part of the ombudsman’s communications dealt with the
problems analyzed within the project entitled “Losers of the Crises- in the
captivity of the legal regulations”. The ombudsman issued 11 communica-
tions concerning events and inquiries related to fundamental rights of
homeless people, 16 communications on problems of nationalities and 28
communications related to the protection of the interest of future gener-
ations. 27 communications were issued dealing with healthcare problems
and the enforcement of the right to the enjoyment of the highest attain-
able standard of physical and mental health.

The project entitled “Fundamental Rights in and outside the institu-
tions” examining the situation in penitentiary institutions was given high
publicity and presented in 19 press releases as a result of the more than
half dozen investigations on the spot and several petitions filed to the
Constitutional Court contesting the conditions of imprisonment and tak-
ing into custody of juvenile offenders. 20 press releases were issued con-
cerning the right of assembly and police action, 9 press releases informed
on the different topics regarding the situation of lawyers and their clients.

Special topics of media appearances and analysis were the amended
legal regulation on the conditions of constitutional complaints effective
from 1 January 2012, the new tasks assigned to the ombudsman in this
regard and the legal fate of his petitions submitted to the Constitutional
Court. The commissioner for fundamental rights upheld twelve of the
petitions submitted last year, he appealed to the Constitutional Court 19
times on the basis of the complaints received and 4 times ex officio. The
Constitutional Court has already made its ruling in 11 cases. The consti-
tutional court petitions received exceptional media attention (1940 refer-
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ences in Google), the ombudsman dealt with the topic in 34 communica-
tions informing on the relevant Constitutional Court decisions, as well.

Our senior staff members responsible for media relations

Gyorgy BERNAT graduated as economist from the Budapest University
of Economy in 1971. Chief editor of the public ser-
vice Hungarian Radio’s new channel (1988-1989).
Correspondent of the Hungarian Radio and Telev-
ision in Bonn, Germany (1989-1995). Founder and
news director of the first Hungarian commercial
television TV2 (MTM-SBS Corp. 1997-2004). Free-
lance communication adviser at the Office of the Com-
missioner for Civil Rights (2008-2011). Head of the
Press and Media Unit of the Office of the Commissioner
for Fundamental Rights since January 2012.

Dr. Eszter BASSOLA received her law degree at
the University of Szeged, Faculty of Law in 2004. In
2006 she received a degree as lawyer specialized in
European law (read in English) at the Pazmany Pé-
ter Catholic University Faculty of Law and Political
Sciences. In 2010 she took the Bar Exam and in 2012
she received a degree as Television editor-reporter.
She has been working in the Office of the Hungarian
Commissioner for Fundamental Rights since 2005.
Since January 2012 she has been working as the
spokeswoman of the Office of the Commissioner for Fundamental Rights.
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SUMMARY

By the beginning of the 21* century the institution of ombudsman became
an organic part of modern democracies. It is an institution operating outside
the classical separation of powers — an institution correcting anomalies
arising therein and ensuring control over and the transparency of society;
an institution which, mainly in the unifying Europe, is in the prime of its
existence.

The editors picked the essays in this volume from among a series of studies
summarizing both Hungarian and international experience accumulated in
connection with the institution of ombudsman, giving us a more detailed and
more human outlook on the world, on an interesting segment of public law.

The contributors are former and present colleagues of the Commissioner
for Fundamental Rights and Ph.D. students of the Institute of Political Science
of the ELTE Faculty of Law. Their papers aimed at putting the transformation
of the Hungarian ombudsman system in a comparative context, thus present-
ing the ombudsmen’s place in the evolution of European law.

In their introduction the editors, Barnabds Hajas and Mdté Szabé present
and evaluate the changes in the ombudsman’s activities which derive from the
new Basic Law. In the following study Jilia Sziklay evaluates the ombudsman
institution in the context of the separation of powers, emphasizing the impor-
tance of international legal standards for the ombudsman’s work.

The next study written by Zoltdn Juhdsz deals, from a comparative European
perspective, with the question whether or not the ombudsman institution may
function as a control mechanism over the courts. The author touches upon the
independence of the judiciary then moves on analyzing the European practice
of ombudsmen.

In her contribution Katalin Haraszti investigates the enforcement of the
prohibition of torture and other cruel, inhuman or degrading treatment or
punishment in Hungary. She also briefly touches upon the ombudsman’s tasks
deriving from the optional protocol to the UN convention on the subject.

Agnes Lux focuses on the protection of children’s rights, a major item on the
agendas of various national political and international organizations (e.g. the
UN and UNICELF, its specialized agency; the Council of Europe).

The second part of this volume gives the reader an overview of various na-
tional systems. The contribution of Eszter Petronella So6s analyzes the reform
of the French ombudsman institution, the possible directions of its further
evolution. The study prepared by Attila Schuck and Jilia Sziklay explores the
relation between the ombudsman’s and the civil organizations’ right protect-
ing activities on the basis of the German example. Szimona Komjdti-Gardé and
Tibor Ordogh give us a comprehensive review of the ombudsman institutions of
Romania and Serbia.
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Following the international outlook, Ferenc Tdbori scrutinizes the evolution
of the regulation of the ombudsman institution in Hungary and the position
of political parties, emphasizing that the parties deem the ombudsman-type
protection of rights successful, capable of the adequate protection of funda-
mental rights.

One of the major features of the new Act on the Commissioner for
Fundamental Rights is the central role of the commissioner in initiating the
ex post constitutional review of statutes. The contribution of Attila Ldpossy ex-
plains how the position of the ombudsman changed as a result of the termina-
tion of actio popularis.

The studies included in this volume truly reflect, both individually and ag-
gregately, the functioning of the ombudsman institution, making this collec-
tion a useful reference material for both the practical experts and theoretical
researchers interested in this subject.
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A child could act in many procedural positions in the justice system: as a victim,
defendant, (eye)witness, asylum-seeker, unaccompanied minor etc. Therefore,
the justice system may not be blind to the fact that children have specific
needs and rights. Child-friendly justice means a justice system (criminal, civil,
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administrative justice) where the rights and the best interests of the child can
be guaranteed at the highest possible level; justice shall take into account the
level of the child’s maturity and awareness; moreover, it has to be accessible,
age appropriate, speedy, diligent, adapted, and focused on the needs of the
child. It is important to emphasize that these special rules shall be applied to
everyone under 18, following the spirit of the UN Convention on the Right of
the Child (CRC) which entered into force in Hungary in 1991.

In Hungary, hundreds of thousands of children come into some kind of
contact with various authorities and/or official proceedings every year. The
current legal regulation is adequate enough to ensure the rights of chil-
dren who are in the focus of several international conventions (UN CRC,
European Convention on Human Rights, revised European Social Charter)
and Council of Europe instruments (Guidelines on Justice in matters involving
Child Victims and Witnesses of Crime; Guidelines on Child-friendly Justice,
European Rules for Juvenile Offenders), so it lays down the rules of repre-
sentation, information and hearings, and it also ensures the right to freely
express opinions. However, there is a wide gap between the written standards
referred to above and the practice.

The Commissioner for Fundamental Rights as an Ombudsman for chil-
dren, defends the rights of the child not only on the basis of the authorisation
given by the Child Protection Act but, since 1 January 2012, also based on the
new Ombudsman Act (Act CXI of 2011 on the Commissioner for Fundamental
Rights) which prioritizes the defence of children’s rights as the Ombudsman’s
main task. This means that the Commissioner has become stronger and more
effective in fulfilling this responsibility.

Consequently, in his children’s rights project in 2012 the Ombudsman fo-
cused, similarly to the Network of European Children’s Rights Ombudsmen
and to the Ministry of Public Administration and Justice, on certain questions
of child-friendly justice, conducting comprehensive ex officio inquiries into the
following:

* enforcement of international obligations concerning child-friendly justice

(e.g.: CoE Guidelines);

* victim support mechanisms;

* children’s rights in the (criminal, civil and administrative) justice system;

* mediation and other alternative conflict-management methods;

* special skills of personnel working with children in the justice system;

* situation of unaccompanied foreign minors;

* juvenile penitentiary institutions (on the spot inquiries in youth detention-

centres).

This project was carried out with the support of the Ministry of Public
Administration and Justice and in close cooperation with UNICEF Hungary.
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SUMMARY

Human dignity and the rights to life and humane treatment of those limi-
ted in their freedom (persons in custody, convicted, detained under alien
policing) have been in the centre of attention of every ombudsman ever since
the establishment of this institution in Hungary, for one cannot dispute the
actual and/or perceived exposedness of detainees. The rule of law and the
democratic principles of law require that the implementation of the loss of
freedom should be humane, educational and leading back to society, in other
words, the convict should be given the chance of rehabilitation.

The penitentiary system is an important element of the social and political
control mechanisms in the broad sense. Beside law enforcement, jurisdiction,
civic education and the normative structures (values, ethics, model ways of
life), the penitentiary system is also a strong sanctioning instrument. In a state
governed by the rule of law, penalty should also serve behavioural correction
as an instrument of education and re-socialization.

Law enforcement has its global aspects, as well. One can find more and
more foreigners and migrants of various nationalities among perpetrators.
The number of migration-related crimes is increasing, so is the number of de-
tainees who do not speak the official language of the host country. At the same
time, with the trends toward international, e.g. European standardization of
penitentiary rules, the role of global and regional control norms and institu-
tions in law enforcement is increasing (e.g. the Convention against Torture
and Other Cruel, Inhuman or Degrading Treatment or Punishment, and its
implementation/supervision mechanisms).
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The phenomenon of the “crisis of crisis management” is manifesting itself
in law enforcement, as well. Law enforcement is using the penalty of imprison-
ment more and more; however, since additional funding for law enforcement
is scarce or non-existent, the penitentiary system is chronically overcrowded,
inhumane and degrading. What the over-burdened and under-paid personnel
neglects is exactly the function of education and re-socialization. Therefore,
an ever-growing number of convicts may become repeat offenders or carriers
of prison abuse; special treatment requirements vis-a-vis juvenile delinquents
and those in custody pending trial are rarely if ever met. Crisis management
institutions themselves may be over-burdened by the crisis to an extent when
functional anomalies and troubles may arise.

Among the detainees, extremely exposed are those not speaking Hungarian
and foreign children torn from their adult relatives, i.e. unaccompanied for-
eign minors who, due to their age, are not in the position to independently
exercise their own rights. It is rightfully presumed that, due to their lack of
knowledge of the Hungarian language and the local circumstances, especially
while in detention, even foreign adults not speaking Hungarian would not be
able to file a complaint to the Commissioner for Fundamental Rights if their
rights or the rights of their under-aged children were infringed upon.

This project was closely intertwined with the project on the rights of law-
yers and their clients. The new Fundamental Law does not contain any par-
ticular provision on the legal profession. The role of lawyers, the activities of
legal and defence counsels are of major importance not only for the proper
functioning of the justice system, ensuring the right to legal defence, but, in
general, from the point of view of the protection of individual fundamental
rights, as well. Access to legal representation and defence, operation of lawyers
without fear and outside influence, equality of arms and ensuring contact are
all very important requirements.

Just as in the case of previous inquiries, the rule of law and the requirement
of legal certainty, the enforcement of the right to fair procedure, i.e. transpar-
ency, unimpeded operation and professional quality control by the bar, are
of paramount importance from the point of view of practice and regulation.

The right to defence is substantial both as an individual right and from the
point of view of the law’s institutional protection aspect and the fulfilment of
the obligations by the state.

The new Ombudsman Act (CFRA), quite reasonably from the perspective
of constitutional law, does not entitle the Commissioner for Fundamental
Rights to investigate, either ex officio or acting on a complaint, the activities,
practices and decisions of lawyers; however, it entitles the Commissioner for
Fundamental Rights to inquire ex officio into the activities of public bodies
with mandatory membership, such as bar associations.

Pursuant to the CFRA, ex officio proceedings aimed at eradicating the im-
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proprieties related to fundamental rights, arisen in the course of activities of
the authorities were extended to investigating improprieties affecting larger
groups of citizens, the enforcement of fundamental rights and to initiating
legislative amendments with the competent ministries.

In carrying out his task, the Commissioner for Fundamental Rights closely
cooperated with the bar associations, the Hungarian Helsinki Committee,
and tried to involve the competent ministry, the leaders of the penitentiary
institutions, the prosecution and the police, as well.

The project summarized the complaints received from citizens and pre-
pared nine reports, holding a mirror to the state, the legal profession and
the society so that those in need and their legal representatives could exercise
their fundamental rights at the highest possible level. During the implementa-
tion of the project, special attention was paid to the lawyers’ ability to operate
without fear and unwarranted outside influence and to the equality of proce-
dural right’s instruments.
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SUMMARY

Ever since its establishment, the Ombudsman’s Office has been receiving
numerous complaints related to labour law. Working activity and the absence
thereof, that is, unemployment, are a major concern in people’s lives. The
persisting crisis and the increasing unemployment have been drawing
attention to the importance of employment not only in Hungary but all over
the world.

In 2012, a number of changes were introduced in the field of the regula-
tion of employment relationships. The new Basic Law, replacing the former
Constitution, has been in force since 1 January 2012. The Basic Law pays
special attention to the role of work, setting out several new elements concern-
ing the rights and obligations related to working activity. In July 2012 a new
Labour Code entered into force which contains a number of novelties, ensur-
ing, however, fewer safeguards for the employees. As of 2013, the government
has introduced a new community work programme whose objective is to pro-
vide work to 200,000 people.

Asaconsequence of whathasbeen described above, in 2012 the Commissioner
for Fundamental Rights launched a project entitled “Dignity of Labour”.

The Ombudsman paid special attention to the rights of the most vulner-
able social strata, primarily focusing on the employment opportunities of the
people belonging to different protected groups. The ombudsman examined
the employment of women and mothers (parents) with small children in dif-
ferent alternative forms — like teleworking and part time work — in both the
public and the private sector. Employment opportunities for career starters
were also explored. In addition, the ombudsman surveyed what opportunities
and assistance were available to the homeless and to former detainees in order
to facilitate their re-entry into the world of labour. Furthermore, the project
examined the impact of benefits given to employers employing people with
disabilities, and the practical implementation of integrated employment for
these people.

During his investigations, the Commissioner for Fundamental Rights fo-
cused his attention not on the enforcement of the right to work as a funda-
mental right —~he intended to find out instead how and to what extent such
fundamental rights as the rights to human dignity, equal treatment and the
requirements of fair procedure and the rule of law were observed.
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SUMMARY

Within the framework of the project entitled “The Losers of the Crisis’
the Commissioner for Fundamental Rights has been conducting several
comprehensive inquiries about the effects of global crisis on human rights.
Numerous phenomena and symptoms related to fundamental rights are
brought about by this hard and critical period of economic, social and moral
crisis. The ombudsman has been mapping the treatment of uncovered problems
and conflicts within the framework of the protection by state institutions.
The project aims to propose solutions on how eventually improper practices
related to fundamental rights or the deficiencies and contradictions of the
relevant legal background can be remedied with the ombudsman’s human
rights’ instruments.

Financial and economic difficulties affect the whole society adversely. They
do however strike especially hard persons belonging to the most vulnerable
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groups of society, such as ethnic minorities, disabled persons, elderly people
etc. The new Ombudsman Act, in effect as of 1 January 2012, defines as an
important priority the enhanced protection of the rights of persons belonging
to the most vulnerable social groups. As a result of the economic crisis the fi-
nancial situation of citizens and of their groups is becoming less stable. There
is a decrease in social solidarity, and under the impact of the new challenges
it is becoming more and more difficult for the State to play its role and to find
the right objectives. So, the concept of crisis has multiple layers: besides the
economic downturn, it also has impacts on the inclusive capacities of society.
Times of financial crisis generally favour extremist ideologies and tendencies
of scapegoating the most vulnerable groups for economic difficulties. Equally,
within the concept of crisis, the ombudsman has to deal with the reactions of
the State, which are often dysfunctional: the State tends to leave citizens alone
by cutting back social transfers. In compensation, the concept of public order
becomes central and tendencies of criminalization prevail instead of resolving
social problems.

I. ,,Guilty poor — guilty minorities”

Within the framework of the project the ombudsman has been examining
the trend towards a stricter regulation of the usage of public space, and in
particular the fundamental rights evaluation of homelessness, begging and
scavenging in a changing legal environment. Special emphasis is laid on
the increase of ethnic and social prejudice, and on forms of discriminative
behaviour, as well as on the responses of the State, or the lack thereof, in
strained socio-economic crisis and conflict situations. Homeless people have
no own private sphere and often no other alternative than living on the
streets. Maté Szab¢ has found the Constitutional Court’s decision of 12 Nov-
ember exemplary in terms of the enforcement of the rights of the affected
vulnerable people and the protection of fundamental rights in Hungary in
general. The Constitutional Court declared unconstitutional and annulled
the contested provisions of the Minor Offences Act on the basis of the pe-
tition of the Commissioner for Fundamental Rights, which qualified the
permanent living in public places as a minor offence. The Commissioner will
continue to pay particular attention to the protection of vulnerable people’s
rights, and consistently, he will combat the practice of authorities violating
fundamental rights in his view and the constitutionally questionable rules
by all means at his disposal. As a result of his enquiries, the ombudsman
holds it important to help the victims of usury. Therefore, he proposed that
the affected Ministries should initiate the establishment of a crisis manage-
ment service that would help the victims of the crime of usury in a complex
manner.
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I1. Fundamental right to a healthy environment and its conflicts with other
human rights

Within the framework of the project, the Commissioner has been examining
the state of our defenceless environment exposed to the impact of human
activities, the related conflicts and crisis phenomena, and the fulfilment of the
obligations of the State to protect the environment. He pays special attention
to the innovative potential of the crisis, programs pointing to possible ways
out of the crisis and to opportunities to use alternative sources of energy.
Within the project, the ombudsman has aimed to map the effects of State
measures connected directly or indirectly to the crisis on the institutions of
environment. Within this context, the problems of local waste management
have to be mentioned. In the last few years, the ombudsman has received
numerous complaints in this field. Within the complex problem of waste ma-
nagement, independently of the locality of the complainant, most complaints
deal with the question of whether it is reasonable and permissible to make
inhabitants pay for waste management services. The ombudsman conducted
an ex officio inquiry into the public service of waste transport with special
regard to the requirements of the environment and of the population. He
found, on the one hand, that the legislator did not examine in time the
relevant legal practice, and, on the other hand, that it is not settled whether
the local government or the State has to bear the costs of uncollectable fees.
It is also important that the fees be atfordable, be proportionate to the ser-
vice, and provide an incentive for property owners to comply with their legal
obligations.

Presenting his findings the Commissioner for Fundamental Rights has
turned to the competent Ministry and warned of the danger of infringement
of the right to health, recalled his earlier recommendations related to the
regulation of waste management, and proposed that after the adoption of the
Bill before Parliament an ex post impact assessment be made for the Act.

III. ,,Responsible state — conscious citizen”

In the times of crises, conscious state activities receive special emphasis
because they provide a safety net for people in precarious situations and for
members of disadvantaged social groups. In this field, the Commissioner
for Fundamental Rights plans to examine the impact of the changes in the
social security system and the measures taken by the State to protect private
persons against bankruptcy. In times of crisis more and more individuals
and families live under narrow financial circumstances, and may amongst
them get severely indebted, thus endangering even their homes. According to
legal regulations, even the homes of indebted families can be brought under
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execution, entailing homelessness of the precarious families. In the past years,
the possibility of introducing private debt emerged several times. The om-
budsman has also initiated the institutionalisation of private debt, however,
it has not been introduced yet. Article XVII. of the Basic Law of Hungary
stipulates that Hungary will strive to provide social security to every citizen.
Hungary will provide social services through social security and a system of
social institutions and measures.

IV. The local focus of the project — Szentgotthard and its area

The ombudsman appointed the town Szentgotthird and its area as a local
focus of the project because all kinds of nationality, environmental, and social
problems are present here, occasionally as rival issues. The basic topics and
issues of the inquiry were the following: Cross-border environmental conflicts
— the waste incinerator in Heiligenkreuz, Austria; the rights of nationalities:
from among the Slovenian, Croatian, and German nationalities living in the
area; patient rights, rights of psychiatric patients in the Home for Psychiatric
Patients of Szentgotthard.
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